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DEPARTMENT OF THE TREASURY

Office of Thrift Supervision

12 CFR Part 585
[Docket No. OTS-2009-0002]
RIN 1550-AC14

Prohibited Service at Savings and
Loan Holding Companies Extension of
Expiration Date of Temporary
Exemption

AGENCIES: Office of Thrift Supervision
(OTS), Treasury.

ACTION: Final rule.

SUMMARY: OTS is revising its rules
implementing section 19(e) of the
Federal Deposit Insurance Act (FDIA),
which prohibits any person who has
been convicted of any criminal offense
involving dishonesty, breach of trust, or
money laundering (or who has agreed to
enter into a pretrial diversion or similar
program in connection with a
prosecution for such an offense) from
holding certain positions with respect to
a savings and loan holding company
(SLHC). Specifically, OTS is extending
the expiration date of a temporary
exemption granted to persons who held
positions with respect to a SLHC as of
the date of the enactment of section
19(e). The revised expiration date for
the temporary exemption is September
30, 2009.

DATES: Effective Date: The final rule is
effective on March 31, 2009.

FOR FURTHER INFORMATION CONTACT:
Donna Deale, Director, Holding
Companies and International Activities,
Examinations, Supervision and
Consumer Protection, (202) 906—7488,
Marvin Shaw, Senior Attorney,
Regulations and Legislation Division,
(202) 906-6639, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION: On May 8,
2007, OTS published an interim final
rule adding 12 CFR part 585. This new
part implemented section 19(e) of the
FDIA, which prohibits any person who
has been convicted of any criminal
offense involving dishonesty, breach of
trust, or money laundering (or who has
agreed to enter into a pretrial diversion
or similar program in connection with a
prosecution for such an offense) from
holding certain positions with a SLHC.
Section 19(e) also authorizes the
Director of OTS to provide exemptions
from the prohibitions, by regulation or
order, if the exemption is consistent
with the purposes of the statute.

The interim final rule described the
actions that are prohibited under the
statute and prescribed procedures for
applying for an OTS order granting a
case-by-case exemption from the
prohibition. The rule also provided
regulatory exemptions to the
prohibitions, including a temporary
exemption for persons who held
positions with respect to a SLHC on
October 13, 2006, the date of enactment
of section 19(e). This temporary
exemption is set to expire on March 31,
2009, unless a case-by-case exemption is
filed prior to that expiration date.?

OTS is extending the expiration date
of the temporary exemption to
September 30, 2009. This extension will
avoid needless disruptions of SLHC
operations while OTS continues to
review the public comments and
develop a final rule addressing these
comments. OTS has concluded that this
extension of the exemption is consistent
with the purposes of section 19(e) of the
FDIA.

Regulatory Findings
Notice and Comment and Effective Date

For the reasons set out in the interim
final rule,2 OTS has concluded that:
Notice and comment on this extension
are unnecessary and contrary to the
public interest under section 552(b)(B)
of the Administrative Procedure Act;
there is good cause for making the
extension effective immediately under

1This temporary exemption originally was
scheduled to expire on September 5, 2007. OTS
extended the expiration date to March 1, 2008, 72
FR 50644 (September 4, 2007), then to June 1, 2008,
73 FR 10985 (February 29, 2008) to November 3,
2008. 73 FR 30736 (May 29, 2008), and most
recently to March 31, 2009. 73 FR 65257 (November
3, 2008).

272 FR at 25953.

section 553(d) of the APA; and the
delayed effective date requirements of
section 302 of the Riegle Community
Development and Regulatory
Improvement Act of 1994 (CDRIA) do
not apply.

Regulatory Flexibility Act

For the reasons stated in the interim
final rule,3 OTS has concluded that this
extension does not require an initial
regulatory flexibility analysis under the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), and that this
extension should not have a significant
impact on a substantial number of small
entities, as defined in the RFA.

Paperwork Reduction Act

OTS has determined that this
extension does not involve a change to
collections of information previously
approved under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)

Unfunded Mandates Act of 1995

For the reasons stated in the interim
final rule,4 OTS has determined that
this extension will not result in
expenditures by state, local, and tribal
governments, in the aggregate, or by the
private sector, of more than $100
million in any one year.

Executive Order 12866

OTS has determined that this
extension is not a significant regulatory
action under Executive Order 12866.

Plain Language

Section 722 of the Gramm-Leach-
Bliley Act (12 U.S.C. 4809) requires the
Agencies to use “plain language” in all
final rules published after January 1,
2000. OTS believes that the final rule
containing the extension is presented in
a clear and straightforward manner.

List of Subjects in 12 CFR Part 585

Administrative practice and
procedure, Holding companies,
Reporting and recordkeeping
requirements, Savings associations.

Authority and Issuance

m For the reasons in the preamble, OTS
is amending part 585 of chapter V of
title 12 of the Code of Federal
Regulations as set forth below:

372 FR at 25953-54.
472 FR at 25954.
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PART 585—PROHIBITED SERVICE AT
SAVINGS AND LOAN HOLDING
COMPANIES

m 1. The authority citation for 12 CFR
part 585 continues to read as follows:

AuthOI‘ity: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, and 1829(e).

m 2. Revise § 585.100(b)(2) introductory
text to read as follows

§585.100 Who is exempt from the
prohibition under this part?
* * * * *

(b) Temporary exemption. * * *

(2) This exemption expires on
September 30, 2009, unless the savings
and loan holding company or the person
files an application seeking a case-by-
case exemption for the person under
§585.110 by that date. If the savings and
loan holding company or the person
files such an application, the temporary

exemption expires on:
* * * * *

Dated: March 25, 2009.

By the Office of Thrift Supervision.
Scott M. Polakoff,
Acting Director.
[FR Doc. E9—7202 Filed 3—30—09; 8:45 am]
BILLING CODE

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-0759; Directorate
Identifier 2008—NE—02-AD; Amendment 39—
15824; AD 2009-04-18]

RIN 2120-AA64
Airworthiness Directives; Pratt &

Whitney (PW) JT9D-7 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for PW
models JT9D-7, -7A, -7AH, —-7H, —-7F,
and —7] turbofan engines. This AD
requires initial and repetitive borescope
inspections of the 2nd stage high-
pressure turbine (HPT) rotor and stator
assembly. This AD results from an
uncontained failure of a 2nd stage HPT
rotor disk that caused the engine to
separate from the airplane. We are
issuing this AD to prevent failure of the
2nd stage HPT rotor disk, which could
result in uncontained engine failure,
damage to the airplane, and the engine
separating from the airplane.

DATES: This AD becomes effective May
5, 2009. The Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in the regulations as of May 5, 2009.
ADDRESSES: You can get the service
information identified in this AD from
Pratt & Whitney, 400 Main St., East
Hartford, CT 06108; telephone (860)
565—8770; fax (860) 565—4503.

The Docket Operations office is
located at Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

FOR FURTHER INFORMATION CONTACT:
Kevin Dickert, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: kevin.dickert@faa.gov;
telephone (781) 238-7117, fax (781)
238-7199.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed AD. The proposed AD
applies to PW models JT9D-7, -7A,
-7AH, -7H, -7F, and —7] turbofan
engines. We published the proposed AD
in the Federal Register on July 10, 2008
(73 FR 39627). That action proposed to
require an initial and repetitive
borescope inspection of the 2nd stage
HPT vane assembly.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comment received.

One commenter asks us to change the
compliance time from “cycles-since-
overhaul” to “cycles-since-last
installation of the second stage HPT
vanes.” The commenter states that
second stage HPT vanes might be
removed and replaced at times other
than module overhaul, such as for
module repair.

We agree. We changed paragraph (f) of
the proposed AD from “Within 100
cycles-in-service (CIS) after the effective
date of this AD, or within 1,000 CIS

after the last HPT module overhaul

* % %7 to “Within 100 cycles-in-service
(CIS) after the effective date of this AD,
or within 1,000 CIS after the last
installation of the second stage HPT
vanes * * *”

Conclusion

We have carefully reviewed the
available data, including the comment
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

We estimate that this AD will affect
240 engines installed on airplanes of
U.S. registry. We also estimate that it
will take about 5 work-hours per engine
to perform the proposed actions, that
each engine might require two
inspections, and that the average labor
rate is $80 per work-hour. Based on
these figures, we estimate the total cost
of the AD to U.S. operators to be
$192,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:
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(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2009-04-18 Pratt & Whitney: Amendment

39-15824. Docket No. FAA-2008-0759;
Directorate Identifier 2008—-NE-02—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 5, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Pratt & Whitney
(PW) JT9D-7, -7A, —=7AH, —7H, —7F, and —7]
turbofan engines. These engines are installed
on, but not limited to, Boeing 747 series
airplanes.

Unsafe Condition

(d) This AD results from an uncontained
failure of a 2nd stage high-pressure turbine
(HPT) rotor disk that caused the engine to
separate from the airplane. We are issuing
this AD to prevent failure of the 2nd stage
HPT rotor disk, which could result in
uncontained engine failure, damage to the
airplane, and the engine separating from the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Initial Borescope Inspection

(f) Within 100 cycles-in-service (CIS) after
the effective date of this AD, or within 1,000
CIS after the last installation of the second
stage HPT vanes, whichever occurs later, do
the following:

(1) Use the Accomplishment Instructions
of PW Alert Service Bulletin (ASB) JT9D
A6488, Revision 1, dated April 18, 2008, to
borescope-inspect the 2nd stage HPT rotor
and stator assembly either on-wing or in the
shop.

(2) If you see any damage or contact
between the 2nd stage HPT vanes and the
2nd stage HPT rotor, remove the engine from
service.

Repetitive Borescope Inspection

(g) Thereafter, within 1,000 cycles-since-
last inspection, do the following:

(1) Use the Accomplishment Instructions
of PW ASB JT9D A6488 Revision 1, dated
April 18, 2008, to borescope-inspect the 2nd
stage HPT rotor and stator assembly either
on-wing or in the shop.

TABLE 1—INCORPORATION BY REFERENCE

(2) If you see any damage or contact
between the 2nd stage HPT vanes and the
2nd stage HPT rotor, remove the engine from
service.

Optional Terminating Action

(h) Installing the 2nd stage HPT vanes as
specified in paragraphs 1.B.(1) through
1.B.(32) of the JT9D-7 Engine Manual
Revision 122, dated February 15, 2008,
terminates the repetitive inspection
requirement specified in paragraph (g) of this
AD.

Alternative Methods of Compliance

(i) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(j) Contact Kevin Dickert, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: kevin.dickert@faa.gov;
telephone (781) 238-7117, fax (781) 238—
7199, for more information about this AD.

Material Incorporated by Reference

(k) You must use the service information
specified in the following Table 1 to perform
the actions required by this AD. The Director
of the Federal Register approved the
incorporation by reference of the documents
listed in the following Table 1 in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Contact Pratt & Whitney, 400 Main
St., East Hartford, CT 06108; telephone (860)
565—8770; fax (860) 565—4503, for a copy of
this service information. You may review
copies at the FAA, New England Region, 12
New England Executive Park, Burlington,
MA; or at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Service information No.

Page

Revision Date

Pratt & Whitney JT9D Engine Maintenance Manual PN 770408

Total Pages—36

Pratt & Whitney PW ASB JT9D A6488, Revision 1, dated April 18, | All

2008.
Total Pages—21

1001 through 1036 ............

122 | February 15, 2008.

1| April 18, 2008.
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Issued in Burlington, Massachusetts, on
March 17, 2009.

Francis A. Favara,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. E9-6749 Filed 3—30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0074; Directorate
Identifier 2007-NM-151-AD; Amendment
39-15863; AD 2009-07-04]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-90-30 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
McDonnell Douglas Model MD-90-30
airplanes. This AD requires modifying
the auxiliary hydraulic power system
(including doing all applicable related
investigative and corrective actions).
This AD results from fuel system
reviews conducted by the manufacturer,
as well as reports of shorted wires in the
right wheel well and evidence of arcing
on the power cables of the auxiliary
hydraulic pump. We are issuing this AD
to prevent shorted wires or electrical
arcing at the auxiliary hydraulic pump,
which could result in a fire in the wheel
well; and to reduce the potential of an
ignition source adjacent to the fuel
tanks, which, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

DATES: This AD becomes effective May
5, 2009.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of May 5, 2009.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—-0001;
telephone 206-544-5000, extension 2;
fax 206-766-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://

www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Cabin
Safety/Mechanical and Environmental
Systems Branch, ANM-150L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5353; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a supplemental
notice of proposed rulemaking (NPRM)
to amend 14 CFR part 39 to include an
AD that would apply to certain
McDonnell Douglas Model MD-90-30
airplanes. That supplemental NPRM
was published in the Federal Register
on December 19, 2008 (73 FR 77555).
That supplemental NPRM proposed to
require modifying the auxiliary
hydraulic system (including doing all
applicable related investigative and
corrective actions).

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been received on the supplemental
NPRM or on the determination of the
cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed in the
supplemental NPRM.

Costs of Compliance

There are about 110 airplanes of the
affected design in the worldwide fleet.
This AD affects about 16 airplanes of
U.S. registry. The actions take between
3 and 7 work-hours per airplane,
depending on the configuration, at an
average labor rate of $80 per work-hour.
Required parts cost up to $5,343 per
airplane. Based on these figures, the
estimated cost of the AD for U.S.
operators is up to $94,448, or $5,903 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2009-07-04 McDonnell Douglas:
Amendment 39-15863. Docket No.
FAA-2007-0074; Directorate Identifier
2007-NM-151-AD.

Effective Date
(a) This AD becomes effective May 5, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Model MD-90-30 airplanes, certificated in
any category; as identified in Boeing Alert

Service Bulletin MD90-29A021, Revision 1,
dated August 29, 2008.

Unsafe Condition

(d) This AD results from fuel system
reviews conducted by the manufacturer, as
well as reports of shorted wires in the right
wheel well and evidence of arcing on the
power cables of the auxiliary hydraulic
pump. We are issuing this AD to prevent
shorted wires or electrical arcing at the
auxiliary hydraulic pump, which could
result in a fire in the wheel well. We are also
issuing this AD to reduce the potential of an
ignition source adjacent to the fuel tanks,
which, in combination with flammable fuel
vapors, could result in a fuel tank explosion
and consequent loss of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 18 months after the effective
date of this AD, modify the auxiliary
hydraulic power system and do all applicable
related investigative and corrective actions
by accomplishing all applicable actions
specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-29A021, Revision 1, dated August 29,
2008. Do all applicable related investigative
and corrective actions before further flight.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, ATTN: Ken
Sujishi, Aerospace Engineer, Cabin Safety/
Mechanical and Environmental Systems
Branch, ANM-150L, FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5353; fax (562)
627-5210; has the authority to approve
AMOC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR

39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(h) You must use Boeing Alert Service
Bulletin MD90-29A021, Revision 1, dated
August 29, 2008, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—
0001; telephone 206-544—-5000, extension 2;
fax 206—766—5683; e-mail
dse.boecom@boeing.com; Internet https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on March
18, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—6752 Filed 3—30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0007; Directorate
Identifier 2008—CE-072—-AD; Amendment
39-15867; AD 2009—-07-08]

RIN 2120-AA64

Airworthiness Directives; Piper
Aircraft, Inc. Models PA-46-350P and
PA-46R-350T Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Piper Aircraft, Inc. Models PA-46—350P

and PA-46R-350T airplanes. This AD
requires you to inspect the 35-amp and
250-amp current limiters to verify they
are installed in the proper locations and
correct the installation if the current
limiters are not installed in the proper
locations. This AD also limits operation
to “only under day visual flight rules
(VFR)”’ until the current limiter
installation is inspected and corrected.
This AD results from three reports of
incorrectly installed current limiters.
We are issuing this AD to detect and
correct incorrect installation of 35-amp
and 250-amp current limiters, which
could result in failure of the 35-amp
current limiter if installed in the 250-
amp location. This failure could lead to
a total loss of electrical power.

DATES: This AD becomes effective on
May 5, 2009.

On May 5, 2009, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: For service information
identified in this AD, contact Piper
Aircraft, Inc., 2926 Piper Drive, Vero
Beach, Florida 32960; telephone: (772)
978-6573; Internet: http://
www.newpiper.com/company/
publications.asp.

To view the AD docket, go to U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590, or on the Internet at hitp://
www.regulations.gov. The docket
number is FAA-2009-0007; Directorate
Identifier 2008—CE—072—AD.

FOR FURTHER INFORMATION CONTACT: John
Lee, Aerospace Engineer, One Crown
Center, 1895 Phoenix Blvd., Suite 450,
Atlanta, Georgia 30349; telephone: (770)
994-6736; fax: (770) 703—6097.
SUPPLEMENTARY INFORMATION:

Discussion

On January 7, 2009, we issued a
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain Piper Aircraft, Inc. Models PA-
46-350P and PA—-46R—-350T airplanes.
This proposal was published in the
Federal Register as a notice of proposed
rulemaking (NPRM) on January 15, 2009
(74 FR 2425). The NPRM proposed to
require an inspection to verify the 35-
amp and 250-amp current limiters are
installed in the proper locations and
correct the installation if the current
limiters are not installed in the proper
locations. The NPRM also proposed to
limit operation to only under day VFR
until the current limiter installation is
inspected and corrected.
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Comments

We provided the public the
opportunity to participate in developing
this AD. We received no comments on
the proposal or on the determination of
the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air

safety and the public interest require
adopting the AD as proposed except for
minor editorial corrections. We have
determined that these minor
corrections:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD affects 118
airplanes in the U.S. registry.

We estimate the following costs to do
the inspection:

Labor cost

Parts cost

Total cost on
U.S. operators

Total cost per
airplane

1 work-hour x $80 per hour = $80 ..........c.........

Not Applicable

$80 $9,440

We estimate the following costs to do
any necessary repairs that would be

required based on the results of the

determining the number of airplanes

proposed inspection. We have no way of that may need this repair:

Labor cost

Parts cost

Total cost per
airplane

1 work-hour x $80 per hour = $80 ........ccceceeneee.

Not Applicable

$80

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General Requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD (and other
information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA—-2009-0007;
Directorate Identifier 2008—CE-072—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. FAA amends § 39.13 by adding the
following new AD:

2009-07-08 Piper Aircraft, Inc.:
Amendment 39-15867; Docket No.
FAA-2009-0007; Directorate Identifier
2008—-CE-072—-AD.

Effective Date

(a) This AD becomes effective on May 5,

2009.

Affected ADs

(b) None.
Applicability
(c) This AD applies to the following

airplane models and serial numbers that are
certificated in any category:

Models Serial Nos.
PA—-46-350P .. | 4636375 through 4636447.
PA-46R-350T | 4692001 through 4692068.

Unsafe Condition

(d) This AD results from three reports of
incorrectly installed current limiters. We are
issuing this AD to detect incorrect
installation of 35-amp and 250-amp current
limiters, which could result in failure of the
35-amp current limiter if installed in the 250-
amp location. This failure could lead to a
total loss of electrical power.

Compliance

(e) To address this problem, you must do
the following, unless already done:
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Actions

Compliance

Procedures

(1) Insert the following into the Limitations sec-
tion of the airplane flight manual (AFM): “Op-
erate Only under Day Visual Flight Rules
(VFR).” You may remove the limitations
specified in this paragraph after doing the ac-
tion required in paragraphs (e)(2) and (e)(3)
of this AD, as applicable.

(2) Inspect the 35-amp and 250-amp current
limiters for installation in the proper location.
(3) If you find any current limiter not in the
proper location, reinstall the current limiter in

the proper location.

Before further flight after May 5, 2009 (the ef-
fective date of this AD).

Within 100 hours time-in-service after May 5,
2009 (the effective date of this AD).

Before further flight after the inspection re-
quired in paragraph (e)(2) of this AD.

Under 14 CFR 43.7, the owner/operator hold-
ing at least a private pilot certificate is al-
lowed to insert the information into the AFM
as specified in paragraph (e)(1) of this AD.
You may insert a copy of this AD into the
Limitations section of the AFM to comply
with this action. Make an entry into the air-
craft logbook showing compliance with this
portion of the AD per compliance with 14
CFR 43.9.

Follow Piper Aircraft, Inc. Service Bulletin No.
2000, dated September 16, 2008.

Follow Piper Aircraft, Inc. Service Bulletin No.
2000, dated September 16, 2008.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Atlanta Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: John
Lee, Aerospace Engineer, One Crown Center,
1895 Phoenix Blvd., Suite 450, Atlanta,
Georgia 30349; telephone: (770) 994-6736;
fax: (770) 703-6097. Before using any
approved AMOC on any airplane to which
the AMOC applies, notify your appropriate
principal inspector (PI) in the FAA Flight
Standards District Office (FSDO), or lacking
a PI, your local FSDO.

Material Incorporated by Reference

(g) You must use Piper Aircraft, Inc.
Service Bulletin No. 2000, dated September
16, 2008, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Piper Aircraft, Inc., 2926
Piper Drive, Vero Beach, Florida 32960;
telephone: (772) 978-6573; Internet: http://
www.newpiper.com/company/
publications.asp.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal _register/
code_of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on March
24, 2009.

John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—6986 Filed 3—30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-1155; Directorate
Identifier 2008—NM-146-AD; Amendment
39-15866; AD 2009-07-07]

RIN 2120-AA64
Airworthiness Directives; McDonnell
Douglas Model 717-200 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
McDonnell Douglas Model 717-200
airplanes. This AD requires modifying
the wire installation of the auxiliary
hydraulic pump in the right wheel well
of the main landing gear (MLG). This
AD results from fuel system reviews
conducted by the manufacturer. We are
issuing this AD to prevent a tire burst
when the MLG is in the retracted
position from causing damage to the
wire assembly of the auxiliary hydraulic
pump and subsequent electrical arcing,
creating the potential of an ignition
source to the center wing tank, which,
in combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

DATES: This AD is effective May 5, 2009.
The Director of the Federal Register
approved the incorporation by reference

of a certain publication listed in the AD
as of May 5, 2009.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846-0001;
telephone 206-544-5000, extension 2;
fax 206—-766—-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. The
service information is also available at
http://www.regulations.gov.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Cabin
Safety/Mechanical and Environmental
Systems Branch, ANM-150L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5353; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain McDonnell Douglas Model 717-
200 airplanes. That NPRM was
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published in the Federal Register on
October 31, 2008 (73 FR 64892). That
NPRM proposed to require modifying
the wire installation of the auxiliary
hydraulic pump in the right wheel well
of the main landing gear.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.

Request To Reduce Compliance Time

The Air Line Pilots Association,
International (ALPA), asks that the
compliance time for the modification in
the NPRM be reduced. ALPA states that
the 60-month compliance time is
excessive given the potential
consequences and adds that, since the
wiring modification is estimated to take
only 11 work hours per airplane, a
shorter compliance time is
recommended. ALPA suggests the
compliance time be reduced to 24
months.

We do not agree to reduce the
compliance time required by this AD.
The compliance time was part of a
Special Federal Aviation Regulation No.
88 (SFAR 88) safety analysis that
consisted of a total package of mandated
actions for each airplane model. The
probability of failure and the burden on
operators were considered when
developing and applying consistent
compliance times to all SFAR 88
rulemaking actions. In developing the
60-month compliance time for this AD
action, we also considered not only the
safety implications of the identified
unsafe condition, but the average
utilization rate of the affected fleet, and
the practical aspects of an orderly
modification of the fleet during regular
maintenance periods. In addition, we
considered the manufacturer’s
recommendation for an appropriate
compliance time. After considering all
the available information, we
determined that performing the actions
within 60 months represents an
appropriate interval of time in which
the required actions can be performed in
a timely manner within the affected
fleet, while still maintaining an
adequate level of safety. In addition,
operators can always comply with the
required actions earlier than the
compliance time in the AD. We have
made no change to the AD in this
regard.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD affects 8
airplanes of U.S. registry. We also
estimate that it takes 11 work-hours per
product to comply with this AD. The
average labor rate is $80 per work-hour.
Required parts cost is minimal. Based
on these figures, we estimate the cost of
this AD to the U.S. operators to be
$7,040, or $880 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-07-07 McDonnell Douglas:
Amendment 39-15866. Docket No.
FAA—-2008-1155; Directorate Identifier
2008—-NM—-146—-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective May 5, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Model 717-200 airplanes, certificated in any
category; as identified in Boeing Alert

Service Bulletin 717-29A0009, dated July 31,
2008.

Unsafe Condition

(d) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent a tire burst
when the main landing gear (MLG) is in the
retracted position from causing damage to the
wire assembly of the auxiliary hydraulic
pump and subsequent electrical arcing,
creating the potential of an ignition source to
the center wing tank, which, in combination
with flammable fuel vapors, could result in
a fuel tank explosion and consequent loss of
the airplane.

Compliance

(e) Comply with this AD within the
compliance times specified, unless already
done.

Installation/Re-Routing

(f) Within 60 months after the effective
date of this AD: Modify the wire installation
of the auxiliary hydraulic pump in the right
wheel well of the MLG by doing all the
applicable actions specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin 717-29A0009, dated July 31,
2008.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, ATTN: Ken
Sujishi, Aerospace Engineer, Cabin Safety/
Mechanical and Environmental Systems
Branch, ANM-150L, FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5353; fax (562)
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627-5210; has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(h) You must use Boeing Alert Service
Bulletin 717-29A0009, dated July 31, 2008,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—
0001; telephone 206-544-5000, extension 2;
fax 206-766-5683; e-mail
dse.boecom@boeing.com; Internet https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152. The service
information is also available at http://
www.regulations.gov.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on March
17, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-7001 Filed 3-30—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006-23646; Directorate
Identifier 2006—CE-005—-AD; Amendment
39-15849; AD 2006-08-08 R1]

RIN 2120-AA64

Airworthiness Directives; Air Tractor,
Inc. Models AT-400, AT-401, AT-401B,
AT-402, AT-402A, and AT-402B
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) to revise
AD 2006-08-08, which applies to
certain Air Tractor, Inc. (Air Tractor)
Models AT-400, AT-401, AT-401B,
AT—-402, AT-402A, and AT-402B
airplanes. AD 2006—-08-08 currently
requires you to repetitively eddy current
inspect the wing lower spar cap in order
to reach the safe life and, for certain
Models AT-402A and AT-402B
airplanes and those that incorporate or
have incorporated Marburger
Enterprises, Inc. (Marburger) winglets,
lowers the safe life for the wing lower
spar cap. Since we issued AD 2006—08
08, we have received information to
update inspection intervals for the
Models AT-401B, AT—402A, and AT-
402B airplanes based on a revised
damage tolerance analysis.
Consequently, this AD would not only
retain the actions of AD 2006—-08-08,
but would reduce the number of
repetitive inspections for all affected
Model AT—401B airplanes and certain
Models AT—402A and AT-402B
airplanes. We are issuing this AD to
prevent fatigue cracks from occurring in
the wing lower spar cap before the
originally established safe life is
reached. Fatigue cracks in the wing
lower spar cap, if not detected and
corrected, could result in wing
separation and loss of control of the
airplane.

DATES: This AD becomes effective on
May 5, 2009.

As of April 21, 2006 (71 FR 19986,
April 19, 2006), the Director of the
Federal Register approved the
incorporation by reference of Snow
Engineering Co. Drawing 21088, dated
November 3, 2004; Snow Engineering
Co. Process Specification 197, page 1,
revised June 4, 2002, pages 2 through 4,
dated February 23, 2001, and page 5,
dated May 3, 2002; and Snow

Engineering Co. Service Letter 202, page
3, dated October 16, 2000, listed in this
AD.

ADDRESSES: For service information
identified in this AD, contact Air
Tractor, Incorporated, P.O. Box 485,
Olney, Texas 76374; telephone: (940)
564—5616; facsimile: (940) 564—5612;
Internet: http://www.airtractor.com; or
Marburger Enterprises, Inc., 1227
Hillcourt, Williston, North Dakota
58801; telephone: (800) 893—1420 or
(701) 774-0230; facsimile: (701) 572—
2602.

To view the AD docket, go to U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590, or on the Internet at http://
www.regulations.gov. The docket
number is FAA-2006-23646;
Directorate Identifier 2006—CE—005—AD.

FOR FURTHER INFORMATION CONTACT:
Direct all questions to:

—For airplanes that do not incorporate
and never have incorporated
Marburger winglets: Rob Romero,
Aerospace Engineer, FAA, Fort Worth
Airplane Certification Office, 2601
Meacham Boulevard, Fort Worth,
Texas 76193—0150; telephone: (817)
222-5102; facsimile: (817) 222—-5960;
and

—For airplanes that incorporate or have
incorporated Marburger Enterprises,
Inc. winglets: John Cecil, Aerospace
Engineer, Los Angeles Aircraft
Certification Office, FAA, 3960
Paramount Boulevard, Lakewood,
California 90712; telephone: (562)
627-5228; facsimile: (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Discussion

On December 4, 2008, we issued a
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain Air Tractor Models AT—400,
AT-401, AT-401B, AT—402, AT-402A,
and AT—402B airplanes. This proposal
was published in the Federal Register
as a notice of proposed rulemaking
(NPRM) on December 10, 2008 (73 FR
74999). The NPRM proposed to revise
AD 2006—08-08 with a new AD that
would not only retain the actions of AD
2006-08-08, but would reduce the
number of repetitive inspections for all
affected Model AT-401B airplanes and
certain Models AT—402A and AT—402B
airplanes.

The following table contains AD
actions that address the wing spar safe
life of the Air Tractor airplane fleet:
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AD No Affected air tractor airplane model Issue date

2003-07-04 ...oovveeeeeeeeeeeeee e, AT-300, AT—400, AT-400A, AT-401, AT-401B, AT-402, AT-402A, AT-402B, | March 25, 2003.
AT-501, AT-502, and AT-502B.

2006-08-08 AT-400; AT-401, AT-401B, AT—402, AT-402A, and AT—402B ........cccccuvvvrur... April 10, 2006.
2006-08-09 AT—=802 and AT—802A .....coooii i April 10, 2006.
2006—23-09 AT=602 ..o, October 26, 2006.
2006-24-10 AT-501, AT-502, AT-502A, AT-502B, and AT-503A . November 22, 2006.
2008-09-10 AT-300, AT-301, AT-302, AT—400, and AT—400A .........oooveeireeeeeeeeeeeeeeeeeeeeeeeeens April 18, 2008.

You may view these Airworthiness
Directives at the following Internet Web
site addresses: http://rgl.faa.gov or
http://www.gpoaccess.gov/fr/
index.html.

Comments

We provided the public the
opportunity to participate in developing
this AD. The following presents the
comment received on the proposal and
FAA’s response to the comment:

Comment Issue: Reduce Applicability

Mr. David Ligon, Air Tractor,
comments that since issuance of AD
2006—08-08, the 21058—1/-2 lower spar
cap is standard on production Models
401B, 402A, and 402B airplanes

beginning with SN 1183. Consequently,
he recommends that the applicability of
the proposed AD end at SN 1182;
production airplanes following this SN
have installed the 21058-1/-2 lower
spar cap.

We agree with the commenter and are
changing the AD to reflect the
installation of the 21058-1/-2 lower spar
cap on production Models 401B, 402A,
and 402B airplanes beginning with SN
1183.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed except for
the changes previously discussed and

minor editorial corrections. We have
determined that these minor
corrections:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD affects 341
airplanes in the U.S. registry.

We estimate the following costs to do
the inspection. We have no way of
determining the number of airplanes
that may need repair or modification as
a result of any inspection:

Labor cost

Parts cost

Total cost per airplane

Total cost on U.S.
operators

* $500 to $800

Not Applicable

$500 to $800

$170,500 to $272,800.

* Eddy current inspections are an estimated flat cost that includes labor and use of equipment.

We estimate the following costs to do
the modification. We have no way of

determining the number of airplanes
that may need this modification:

Total cost per
Labor cost Parts cost airplane
120 WOTK-hoUIS X $80 = $9,600 .....c.couiiuiriiiiieieeierie ettt sr sttt e e et s e e bt she b e s e e eseebesbesbe e e e eseebenbenbenenean $11,500 $21,100
We estimate the following costs to do  determining the number of airplanes
the replacement. We have no way of that may need this replacement:
Total cost per
Labor cost Parts cost airplane
B (ST SRS $16,500 $33,000

* The labor costs of the replacement are an estimated flat cost that includes labor and use of equipment.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,

Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
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responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD (and other
information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2006—-23646;
Directorate Identifier 2006—CE-005—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Airworthiness Directive (AD)

2006—08-08, Amendment 39-14563 (71

FR 19986, April 19, 2006), and adding

the following new AD:

2006-08-08 R1 Air Tractor, Inc.:
Amendment 39-15849; Docket No.
FAA-2006-23646; Directorate Identifier
2006—CE—-005—-AD.

Effective Date

(a) This AD becomes effective on May 5,
2009.

Affected ADs

(b) This AD revises AD 2006—08-08,
Amendment 39-14563.

Applicability

(c) This AD applies to certain Models AT-
400, AT—401, AT-401B, AT—402, AT-402A,
and AT—402B airplanes that are certificated
in any category. Use paragraph (c)(1) of this
AD for affected airplanes that do not
incorporate and never have incorporated
Marburger winglets. Use paragraph (c)(3) of
this AD for airplanes that have been modified
to install lower spar caps, part number (P/N)
21058-1 and P/N 21058-2. Use paragraph
(c)(4) of this AD for certain Models AT—401,
AT-401B, AT-402, AT-402A, and AT-402B
airplanes that incorporate or have
incorporated Marburger winglets.

(1) The following table applies to airplanes
that do not incorporate and never have
incorporated Marburger winglets along with
the safe life (presented in hours time-in-
service (TIS)) of the wing lower spar cap for
all affected airplane models and serial
numbers (SNs):

TABLE 1—SAFE LIFE FOR AIRPLANES THAT DO NOT INCORPORATE AND NEVER HAVE INCORPORATED MARBURGER

WINGLETS
Wing lower
Model SNs spar Cap safe
(hours TIS)
AT—400 oo All beginning With 0416 ........ooiiiieee e 13,300
0662 through 0951 ...t 10,757
0952 through 1020, eXCePt 1015 ....eiiiiiiiee e 6,948
1015 and 1021 through 1182 ..o e 7,777
0694 through 09571 ... e e e 7,440
0738 through 0951 ...t 7,440
0952 through 1020 .......ooeiiiiieeceee e e 2,000
1021 through 1182 ...ttt 2,300
0966 through 1020, eXCEPt 1015 ...eiiiiiiiee et 2,000
1015 and 1021 through 1182 .....ccciiiiiiiiieeeee e 2,300

(2) If piston-powered aircraft have been
converted to turbine power, you must use the
limits for the corresponding serial number
(SN) turbine-powered aircraft.

(3) If you have an aircraft that has been
modified by installing lower spar caps, P/N
21058-1 and P/N 21058-2, you must use a
wing lower spar cap safe life of 9,800 hours
TIS. No inspections are required to reach this
life.

(i) Airplane SNs beginning with 1183 and
those that have been modified with

replacement spar caps, P/N 210581 and
P/N 21058-2, are not eligible to have
Supplemental Type Certificate (STC) No.
SA00490LA, Marburger winglets, installed.

(ii) If your airplane currently has spar caps,
P/N 21058-1 and P/N 21058-2, and winglets
installed, then you must remove the winglets
before further flight and you must contact the
FAA at the address in paragraph (m)(1) of
this AD for a new safe life.

(4) The following table applies to airplanes
that incorporate or have incorporated

Marburger winglets. These winglets are
installed following STC No. SA00490LA. Use
the winglet usage factor in Table 2 of
paragraph (c)(4) of this AD, the wing lower
spar cap safe life specified in Table 1 of
paragraph (c)(1) of this AD, and the
instructions included in Appendix 1 to this
AD to determine the new safe life of
airplanes that incorporate or have
incorporated Marburger winglets:

TABLE 2—WINGLET USAGE FACTOR TO DETERMINE THE SAFE LIFE FOR AIRPLANES THAT INCORPORATE OR HAVE
INCORPORATED MARBURGER WINGLETS PER STC NO. SA00490LA

SNs

Winglet usage
factor

0662 through 0951
0952 through 1020, except 1015 .
1015 and 1021 through 1182
0694 through 0951

_k_k_k_‘
[ . )
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TABLE 2—WINGLET USAGE FACTOR TO DETERMINE THE SAFE LIFE FOR AIRPLANES THAT INCORPORATE OR HAVE
INCORPORATED MARBURGER WINGLETS PER STC NO. SA00490LA—Continued

SNs

Winglet usage
factor

AT-402B

0738 through 0951
0952 through 1020 ..
1021 through 1182
0966 through 1020, except 1015
1015 and 1021 through 1182

-4
L.

Unsafe Condition

(d) This AD is the result of fatigue cracking
of the wing main spar lower cap at the center
splice joint outboard fastener hole. The
actions specified in this AD are intended to
detect and correct cracks in the wing main
spar lower cap, which could result in failure
of the spar cap and lead to wing separation
and loss of control of the airplane.

Compliance

(e) Safe Life Record: For all affected
airplanes, modify the applicable aircraft
records (logbook) as follows to show the safe
life for the wing lower spar cap listed in this
AD (use the information from paragraph (c)
of this AD and Appendix 1 to this AD, as
applicable).

(1) Incorporate the following into the
aircraft logbook: “Following this AD, the
wing lower spar cap is life limited to

hours time-in-service (TIS).” Insert
the applicable safe life number from the

applicable tables in paragraph (c) of this AD
and Appendix 1 to this AD.

(i) Do the logbook entry within the next 10
hours TIS after April 21, 2006 (the effective
date of AD 2006—08-08).

(ii) A person holding at least a private pilot
certificate as authorized by section 43.7 of
the Federal Aviation Regulations (14 CFR
43.7) may modify the aircraft records. Make
an entry into the aircraft logbook showing
compliance with this portion of the AD in
accordance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

(2) Wing Spar Replacement: For all affected
airplanes, replace the wing lower spar cap
following Snow Engineering Drawing
Number 21088, dated November 3, 2004.
Replace upon accumulating the safe life used
in paragraph (e)(1) of this AD or within the
next 50 hours TIS after April 21, 2006 (the
effective date of AD 2006—08-08), whichever
occurs later. The owner/operator may not do
the spar cap replacement, unless he/she is a
properly certified mechanic.

TABLE 3—INSPECTION TIMES

(f) Inspection Requirements: For all
affected airplanes, except Model AT-402A,
SNs 0952 through 1182, and except Model
AT-402B, SNs 0966 through 1182, do the
initial inspection of the outboard two lower
spar cap bolt holes using the wing spar lower
cap TIS schedules listed in Table 3. Follow
Snow Engineering Co. Process Specification
#197, page 1, revised June 4, 2002, pages 2
through 4, dated February 23, 2001, and page
5, dated May 3, 2002. After the initial
inspection, perform repetitive inspections at
the repetitive inspection intervals listed in
Table 3. Use the same procedure for the
repetitive inspections as for the initial
inspection. If not already done, install access
panels at the time of the first inspection
following Snow Engineering Service Letter
#202, page 3, dated October 16, 2000.

Note: Hours listed in the table are in hours
TIS and the phrase “within the next
hours” refers to “within the next
hours after April 21, 2006 (the effective date
of AD 2006-08-08).”

Repetitive
Current wing spar lower - : inspection
Model SNs cap TIS hours Initial inspection interval
(hours)
AT-400 ........ All beginning with 0416 ..... Greater than 7,750 ............ Within the next 50 hours TIS or upon the accumula- 900
tion of 8,000 hours TIS, whichever is later.
AT-401 ....... 0662—0951 .....oevviiieiiienne Greater than 6,250 ............ Within the next 50 hours TIS or upon the accumula- 700
tion of 6,500 hours TIS, whichever is later.
AT-401 ........ 0662—0951 .....oovviieeeieenne Greater than 4,350 but Within the next 250 hours TIS or upon the accumula- 700
less than or equal to tion of 4,850 hours TIS, whichever is later.
6,250.
AT-401 ....... 0662—0951 .....oovvvieeeieenne Greater than 2,750 but Within the next 500 hours TIS .......ccccoiiiiieniiiieeieene 700
less than or equal to
4,350.
AT-401 ...... 0662—0951 .....cceeevvvrrinnne Less than or equal to Upon the accumulation of 3,250 hours TIS .................. 700
2,750.
AT—-401B ...... 0952-1020 except 1015 .... | Greater than 3,950 ......... Within the next 50 hours TIS or upon the accumula- 600
tion of 4,200 hours TIS, whichever is later.
AT-401B ...... 0952-1020 except 1015 .... | Greater than 2,650 but Within the next 250 hours TIS or upon the accumula- 600
less than or equal to tion of 3,150 hours TIS, whichever is later.
3,950.
AT—401B ...... 0952—-1020 except 1015 .... | Greater than 1,600 but Within the next 500 hours TIS ......cccccveivcieeeiee e, 600
less than or equal to
2,650.
AT-401B ...... 0952-1020 except 1015 .... | Less than or equal to Upon the accumulation of 2,100 hours TIS .................. 600
1,600.
AT-401B ...... 1015 and 1021-1124 ........ Greater than 4,450 ......... Within the next 50 hours TIS or upon the accumula- 600
tion of 4,700 hours TIS, whichever is later.
AT-401B ...... 1015 and 1021-1124 ........ Greater than 3,000 but Within the next 250 hours TIS or upon the accumula- 600
less than or equal to tion of 3,500 hours TIS, whichever is later.
4,450.
AT-401B ...... 1015 and 1021-1124 ........ Greater than 1,850 but Within the next 500 hours TIS .......cccccoivriiiniiinieeneene 600
less than or equal to
3,000.
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TABLE 3—INSPECTION TIMES—Continued
Repetitive
Current wing spar lower o : inspection
Model SNs cap TIS hours Initial inspection interval
(hours)
AT—401B ...... 1015 and 1021-1124 ........ Less than or equal to Upon the accumulation of 2,350 hours TIS .................. 600
1,850.
AT-401B ...... 1125 through 1182 ............ Greater than 4,450 ............ Within the next 50 hours TIS or upon the accumula- 1,000
tion of 4,700 hours TIS, whichever is later.
AT-401B ...... 1125 through 1182 ............ Greater than 3,000 but Within the next 250 hours TIS or upon the accumula- 1,000
less than or equal to tion of 3,500 hours TIS, whichever is later.
4,450.
AT-401B ...... 1125 through 1182 ............ Greater than 1,850 but Within the next 500 hours TIS .......ccccoiviiiinienieeneene 1,000
less than or equal to
3,000.
AT—401B ...... 1125 through 1182 ............ Less than or equal to Upon the accumulation of 2,350 hours TIS .................. 1,000
1,850.
AT-402/AT— | 0694—0951 ....ccoeviiiiienaennne Greater than 4,250 ............ Within the next 50 hours TIS or upon the accumula- 700
402A. tion of 4,500, whichever is later.
AT-402/AT— | 0694—0951 ....ccoeviiiiienaennne Greater than 2,850 but Within the next 250 hours TIS or upon the accumula- 700
402A. less than or equal to tion of 3,350 hours TIS, whichever is later.
4,250.
AT—402/AT— | 0694—0951 ....ccoevveerivriene Greater than 1,750 but Within the next 500 hours TIS ......ccccoiiiiiiiniinieeniee 700
402A. less than or equal to
2,850.
AT—402/AT— | 0694-0951 ......ceevvvrcreennne Less than or equal to Upon the accumulation of 2,250 hours TIS .................. 700
402A. 1,750.

(g) For all affected airplanes: Before further
flight after the inspection in which cracks are
found, replace any cracked wing lower spar
cap following Snow Engineering Drawing
Number 21088, dated November 3, 2004.

(h) For Models AT-400, AT-401, AT-401B,
and AT-402 airplanes, SNs 0952 through
1182: Report to the FAA any cracks detected
as the result of each inspection required by
paragraph (f) of this AD on the form in Figure
1 of this AD.

(1) Only if cracks are found, send the
report within 10 days after the inspection
required in paragraph (f) of this AD.

(2) The Office of Management and Budget
(OMB) approved the information collection
requirements contained in this regulation

under the provisions of the Paperwork
Reduction Act and assigned OMB Control
Number 2120-0056.

(i) For all affected airplanes: Upon the
accumulation of the life used in paragraph
(e)(1) of this AD or within the next 50 hours
TIS after April 21, 2006 (the effective date of
AD 2006-08-08), whichever occurs later, you
must replace your wing lower spar cap before
further flight following Snow Engineering
Drawing Number 21088, dated November 3,
2004.

(j) For Model AT-402A airplanes, SNs 0952
through 1182; and Model AT-402B airplanes,
SNs 0966 through 1182: In lieu of the safe life
used in paragraph (e)(1) of this AD, you may
eddy-current inspect and modify the wing

lower spar cap as specified in the alternative
method of compliance in AD 2006—-08-08,
which is approved for this AD (see paragraph
(o) of this AD for more information).

(k) For all affected airplanes (those
complying with the actions in the AD or
alternative method of compliance (AMOC)):
One of the following must do the inspection:

(1) A level 2 or 3 inspector certified in
eddy current inspection using the guidelines
established by the American Society for
Nondestructive Testing or MIL-STD—-410; or

(2) A person authorized to perform AD
work and who has completed and passed the
Air Tractor, Inc. training course on Eddy
Current Inspection on wing lower spar caps.
BILLING CODE 4910-13-P
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AD 2006-08-08 R1 INSPECTION REPORT
(REPORT ONLY IF CRACKS ARE FOUND)

1. Inspection Performed By:

2. Phone:

3. Aircraft Model:

4. Aircraft Serial Number:

5. Engine Model Number:

6. Aircraft Total Hours TIS:

7. Wing Total Hours TIS:

8. Lower Spar Cap Hours TIS:

ultrasound)
O Yes

9. Has the lower spar cap been inspected before?
(Eddy-current, Dye penetrant, magnetic particle,

0 No

9a. If yes,

Inspection Method:
Lower Spar Cap Hours TIS:

Cracks found?

Date:

OYes ONo

performed to the spar cap?
O Yes

10. Has there been any major repair or alteration

O No

10a. If yes, specify (Description and hours TIS)

11. Date of AD inspection:

are found)

12. Inspection Results: (Note: Report only if cracks

12a.

O Left Hand

0 Right Hand

12b. Crack Length:

12c. Does drilling hole to next larger size remove
all traces of the crack(s)?
O Yes

O No

12d. Corrective Action Taken:

Mail report to: Manager, Fort Worth ACO, ASW-150, 2601 Meacham Blvd., Fort Worth,
TX 76193-0150; or fax to (817) 222-5960

BILLING CODE 4910-13-C

Special Flight Permit

(1) Under 14 CFR 39.23, we are allowing
special flight permits for the purpose of
compliance with this AD under the following
conditions:

(1) Only operate in day visual flight rules
(VFR).

(2) Ensure that the hopper is empty.

(3) Limit airspeed to 135 miles per hour
(mph) indicated airspeed (IAS).

(4) Avoid any unnecessary g-forces.

(5) Avoid areas of turbulence.

Figure 1

(6) Plan the flight to follow the most direct
route.

Alternative Methods of Compliance
(AMOCs)

(m) The Manager, Fort Worth or Los
Angeles Airplane Certification Office (ACO),
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Before using any
approved AMOC on any airplane to which
the AMOC applies, notify your appropriate
principal inspector (PI) in the FAA Flight
Standards District Office (FSDO), or lacking

a PI, your local FSDO. For AMOC approval,
send information to ATTN:

(1) For the airplanes that do not
incorporate and never have incorporated
Marburger winglets: Rob Romero, Aerospace
Engineer, FAA, Fort Worth Airplane
Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193—0150;
telephone: (817) 222-5102; facsimile: (817)
222-5960.

(2) For airplanes that incorporate or have
incorporated Marburger winglets: John Cecil,
Aerospace Engineer, Los Angeles Aircraft
Certification Office, FAA, 3960 Paramount
Boulevard, Lakewood, California 90712;
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telephone: (562) 627-5228; facsimile: (562)
627-5210.

(n) AMOCs approved for AD 2001-10-04,
AD 2001-10-04 R1, or AD 2002-11-05 for
the AT-400 series airplanes are not
considered approved for this AD.

(o) AMOCs approved for the repetitive
inspection requirements of AD 2006—-08—-08
are approved for this AD until the scheduled
modification date required by this AD. That
AMOC was included in AD 2006-08-08 and
can be found in the docket at: http://
www.regulations.gov/fdmspublic/
component/main’main=DocketDetail&:d
=FAA-2006-23646.

Material Incorporated by Reference

(p) You must use Snow Engineering Co.
Drawing 21088, dated November 3, 2004;
Snow Engineering Co. Process Specification
197, page 1, revised June 4, 2002, pages 2
through 4, dated February 23, 2001, and page
5, dated May 3, 2002; and Snow Engineering
Co. Service Letter 202, page 3, dated October
16, 2000, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) On April 21, 2006 (71 FR 19986, April
19, 2006) the Director of the Federal Register
approved the incorporation by reference of
Snow Engineering Co. Drawing 21088, dated
November 3, 2004; Snow Engineering Co.
Process Specification 197, page 1, revised
June 4, 2002, pages 2 through 4, dated
February 23, 2001, and page 5, dated May 3,
2002; and Snow Engineering Co. Service
Letter 202, page 3, dated October 16, 2000,
under 5 U.S.C. 552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Air Tractor, Incorporated,
P.O. Box 485, Olney, Texas 76374; telephone:
(940) 564-5616; facsimile: (940) 564-5612;
Internet: http://www.airtractor.com; or
Marburger Enterprises, Inc., 1227 Hillcourt,
Williston, North Dakota 58801; telephone:
(800) 893-1420 or (701) 774-0230; facsimile:
(701) 572—2602.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/ibr_
locations.html.

Appendix 1 to AD 2006-08-08 R1

The following provides procedures for
determining the safe life for those Models
AT-401, AT-401B, AT—402, AT-402A, and
AT-402B airplanes that incorporate or have
incorporated Marburger winglets. These
winglets are installed following
Supplemental Type Certificate (STC) No.
SA00490LA.

What if I removed the Marburger winglets
prior to further flight after April 21, 2006 (the
effective date of AD 2006-08-08) or prior to
April 21, 2006 (the effective date of AD 2006-
08-08)?

1. Review your airplane’s logbook to
determine your airplane’s time in service
(TIS) with winglets installed per Marburger
STC No. SA00490LA. This includes all time
spent with the winglets currently installed
and any previous installations where the
winglet was installed and later removed.

Example: A review of your airplane’s
logbook shows that you have accumulated
350 hours TIS since incorporating Marburger
STC No. SA00490LA. Further review of the
airplane’s logbook shows that a previous
owner had installed the STC and later
removed the winglets after accumulating 150
hours TIS. Therefore, your airplane’s TIS
with the winglets installed is 500 hours.

If you determine that the winglet STC has
never been incorporated on your airplane,
then your safe life is presented in paragraph
(c)(1) of this AD. Any future winglet
installation will be subject to a reduced safe
life per these instructions.

2. Determine your airplane’s unmodified
safe life from paragraph (c)(1) of this AD.

Example: Your airplane is a Model AT—
401B, SN 1022. From paragraph (c)(1) of this
AD, the unmodified safe life of your airplane
is 7,777 hours TIS.

All examples from hereon will be based on
the Model AT-401B, SN 1022 airplane.

3. Determine the winglet usage factor from
paragraph (c)(4) of this AD.

Example: Again, your airplane is a Model
AT-401B, SN 1022. From paragraph (c)(4) of
this AD, your winglet usage factor is 1.1.

4. Adjust the winglet TIS to account for the
winglet usage factor. Multiply the winglet
TIS (result of Step 1 above) by the winglet
usage factor (result of Step 3 above).

Example: Winglet TIS is 500 hours x a
winglet usage factor of 1.1. The adjusted
winglet TIS is 550 hours.

5. Calculate the winglet usage penalty.
Subtract the winglet TIS (result of Step 1
above) from the adjusted winglet TIS (result
of Step 4 above).

Example: Adjusted winglet TIS — the
winglet TIS = winglet usage penalty. (550
hours) — (500 hours TIS) = (50 hours TIS).

6. Adjust the safe life of your airplane to
account for winglet usage. Subtract the
winglet usage penalty (result of Step 5 above)
result from the unmodified safe life from
paragraph (c)(1) of this AD (result of Step 2
above.).

Example: Unmodified safe life — winglet
usage penalty = adjusted safe life. (7,777
hours TIS) — (50 hours TIS) = (7,727 hours
TIS).

7. If you remove the winglets from your
airplane before further flight or no longer
have the winglets installed on your airplane,
the safe life of your airplane is the adjusted
safe life (result of Step 6 above). Enter this
number in paragraph (e)(1) of this AD and the
airplane logbook.

What if I have the Marburger winglet
installed as of April 21, 2006 (the effective
date of AD 2006-08-08) and plan to operate
my airplane without removing the winglet?

1. Review your airplane’s logbook to
determine your airplane’s TIS without the
winglets installed.

Example: A review of your airplane’s
logbook shows that you have accumulated
1,500 hours TIS, including 500 hours with
the Marburger winglets installed. Therefore,
your airplane’s TIS without the winglets
installed is 1,000 hours.

2. Determine your airplane’s unmodified
safe life from paragraph (c)(1) of this AD.

Example: Your airplane is a Model AT—
401B, SN 1022. From paragraph (c)(1) of this
AD, the unmodified safe life of your airplane
is 7,777 hours TIS.

All examples from hereon will be based on
the Model AT-401B, SN 1022 airplane.

3. Determine the winglet usage factor from
paragraph (c)(4) of this AD.

Example: Again, your airplane is a Model
AT-401B, SN 1022. From paragraph (c)(4) of
this AD, your winglet usage factor is 1.1.

4. Determine the potential winglet TIS.
Subtract the TIS without the winglets
installed (result of Step 1 above) from the
unmodified safe life (result of Step 2 above).

Example: Unmodified safe life — TIS
without winglets = Potential winglet TIS.
(7,777 hours TIS) — (1,000 hours TIS) =
(6,777 hours TIS).

5. Adjust the potential winglet TIS to
account for the winglet usage factor. Divide
the potential winglet TIS (result of Step 4
above) by the winglet usage factor (result of
Step 3 above).

Example: Potential winglet TIS + Winglet
usage factor = Adjusted potential winglet
TIS. (6,777 hours TIS) + (1.1) = (6,155 hours
TIS).

6. Calculate the winglet usage penalty.
Subtract the adjusted potential winglet TIS
(result of Step 5 above) from the potential
winglet TIS (result of Step 4 above).

Example: Potential winglet TIS —
Adjusted potential winglet TIS = Winglet
usage penalty. (6,777 hours TIS)— (6,155
hoursTIS) = (622 hours TIS).

7. Adjust the safe life of your airplane to
account for the winglet installation. Subtract
the winglet usage penalty (result of Step 6
above) from the unmodified safe life from
paragraph (c)(1) of this AD (the result of Step
2 above).

Example: Unmodified safe life — Winglet
usage penalty = Adjusted safe life. (7,777
hours TIS) — (622 hours TIS) = (7,155 hours
TIS).

8. Enter the adjusted safe life (result of Step
7 above) in paragraph (e)(1) of this AD and
the airplane logbook.

What if I install or remove the Marburger
winglet from my airplane in the future?

If, at anytime in the future, you install or
remove the Marburger winglet STC from your
airplane, you must repeat the procedures in
this Appendix to determine the airplane’s
safe life.

Issued in Kansas Gity, Missouri, on March
24, 2009.
John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-7068 Filed 3—30—09; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-1081; Directorate
Identifier 2008—NM-143-AD; Amendment
39-15864; AD 2009-07-05]

RIN 2120-AA64

Airworthiness Directives; ATR Model
ATR72 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Incomplete accomplishment instructions
in SB [service bulletin] ATR72—27-1059
original issue and Revision 1, failed to
mention installation of cotter pins to secure
the self locking nuts after re-installation of
the modified Pitch Uncoupling Mechanism
(PUM), when connecting the elevator control
linkage rods to the PUM input levers and the
PUM output rods to the elevator bellcranks
(on both sides).

Because of the non-installation of these
four cotter pins, the fail-safe criteria of the
design requirements on the pitch control are
no longer met. Such a failure could cause the
loss of one self locking nut and would result
in the loss of pitch control on one side—
Captain or First Officer—or the loss of
control of one elevator surface. The
symmetrical loss of two concerned self-
locking nuts could lead to a complete loss of
the pitch control.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective May
5, 2009.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 5, 2009.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,

International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 9, 2008 (73 FR
59573). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Incomplete accomplishment instructions
in SB [service bulletin] ATR72—27-1059
original issue and Revision 1, failed to
mention installation of cotter pins to secure
the self locking nuts after re-installation of
the modified Pitch Uncoupling Mechanism
(PUM), when connecting the elevator control
linkage rods to the PUM input levers and the
PUM output rods to the elevator bellcranks
(on both sides).

Because of the non-installation of these
four cotter pins, the fail-safe criteria of the
design requirements on the pitch control are
no longer met. Such a failure could cause the
loss of one self locking nut and would result
in the loss of pitch control on one side—
Captain or First Officer—or the loss of
control of one elevator surface. The
symmetrical loss of two concerned self-
locking nuts could lead to a complete loss of
the pitch control.

For the reasons stated above, this AD
requires you to check [for] the presence of the
four cotter pins and [perform] their
installation if they are found to be missing.

You may obtain further information by
examining the MCAI in the AD docket.

Revision to Service Information

Since the NPRM was issued we have
received Avions de Transport Regional
Service Bulletin ATR72-27-1059,
Revision 03, dated October 3, 2008. We
referred to Avions de Transport
Regional Service Bulletin ATR72-27—
1059, Revision 02, dated May 19, 2008,
in the NPRM as the appropriate source
of service information for accomplishing
the required actions. Revision 03 of
Avions de Transport Regional Service
Bulletin ATR72-27-1059 adds an
option for doing additional actions and
includes minor editorial changes that do
not affect the technical content. We
have added Avions de Transport
Regional Service Bulletin ATR72-27—
1059, Revision 03, dated October 3,
2008, to paragraphs (f)(1), (f)(2), (£)(3),
and (h) of this AD as an option for
accomplishing the required actions.

Comments

We gave the public the opportunity to
participate in developing this AD. We

received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We determined that this change will not
increase the economic burden on any
operator or increase the scope of the AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
20 products of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $3,200, or $160 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
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Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2009-07-05 ATR-GIE Avions de Transport
Régional (Formerly Aerospatiale):
Amendment 39-15864. Docket No.
FAA-2008-1081; Directorate Identifier
2008—-NM-143-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 5, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to ATR Model ATR72-
101, -102, -201, —202, —211, —212, and
—212A airplanes, all serial numbers,
certificated in any category; as identified in
paragraphs (c)(1) and (c)(2) of this AD, as
applicable.

(1) This AD applies to airplanes on which
Avions de Transport Regional Service
Bulletin ATR72-27-1059 was done in service
at original issue, dated October 3, 2006; or
Revision 01, dated March 14, 2007; except as
provided by paragraph (c)(2) of this AD.

(2) This AD does not apply to airplanes on
which Avions de Transport Regional Service
Bulletin ATR72-27-1059, Revision 02, dated
May 19, 2008; or Revision 03, dated October
3, 2008; was done in service, or ATR
Modification 05572 was done in production.
Modification 05572 is factory-incorporated
on ATR72-212A airplanes from
manufacturer’s serial number (MSN) 730.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Incomplete accomplishment instructions
in SB [service bulletin] ATR72—-27-1059
original issue and Revision 1, failed to
mention installation of cotter pins to secure
the self locking nuts after re-installation of
the modified Pitch Uncoupling Mechanism
(PUM), when connecting the elevator control
linkage rods to the PUM input levers and the
PUM output rods to the elevator bellcranks
(on both sides).

Because of the non-installation of these
four cotter pins, the fail-safe criteria of the
design requirements on the pitch control are
no longer met. Such a failure could cause the
loss of one self locking nut and would result
in the loss of pitch control on one side—
Captain or First Officer—or the loss of
control of one elevator surface. The
symmetrical loss of two concerned self-
locking nuts could lead to a complete loss of
the pitch control.

For the reasons stated above, this AD
requires you to check [for] the presence of the
four cotter pins and [perform] their
installation if they are found to be missing.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 10 days after the effective date
of this AD: Verify installation of the four
cotter pins securing the nuts of the fastener
assemblies connecting the elevator control
rods to the elevator bellcranks as shown in
Figure 1 of the Accomplishment Instructions
of Avions de Transport Regional Service
Bulletin ATR72-27-1059, Revision 02, dated
May 19, 2008; or Revision 03, dated October
3, 2008.

(2) If any cotter pin is found missing,
before further flight, install a new cotter pin
with part number MS24665-164 by doing all
the applicable actions in accordance with the
Accomplishment Instructions of Avions de
Transport Regional Service Bulletin ATR72—
27-1059, Revision 02, dated May 19, 2008; or
Revision 03, dated October 3, 2008.

Note 1: For accessing the zone to be
inspected, panels 325BL, 325BR, 327HL,
327KL, 327KR, 327JR, 327JL, 333BB, and
334BB may need to be removed. Information
pertaining to removal procedures can be
found in the Accomplishment Instructions of
Avions de Transport Regional Service
Bulletin ATR72-27-1059, Revision 02, dated
May 19, 2008; or Revision 03, dated October
3, 2008.

(3) Before further flight after
accomplishment of paragraph (f)(2) of this
AD, perform an operational test of the
elevator control as specified in paragraph
3.D., “Tests,” of the Accomplishment
Instructions of Avions de Transport Regional
Service Bulletin ATR72-27-1059, Revision
02, dated May 19, 2008; or Revision 03, dated
October 3, 2008. If any elevator control rod
fails the operational test, before further flight,
repair using a method approved by the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA; or the
European Aviation Safety Agency (EASA) (or
its delegated agent).

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: The
MCALI does not specify corrective action for
failure of the operational test (binding or
friction) specified in paragraph (f)(3) of this
AD. This AD requires using a method
approved by the Manager, International
Branch, ANM-116; or the EASA (or its
delegated agent) and performing corrective
action before further flight.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.
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(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Emergency
Airworthiness Directive 2008—0137-E, dated
July 23, 2008; and Avions de Transport
Regional Service Bulletin ATR72-27-1059,
Revision 02, dated May 19, 2008, or Revision
03, dated October 3, 2008; for related
information.

Material Incorporated by Reference

(i) You must use Avions de Transport
Regional Service Bulletin ATR72-27-1059,
Revision 02, dated May 19, 2008; or Avions
de Transport Regional Service Bulletin
ATR72-27-1059, Revision 03, dated October
3, 2008; to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact ATR—GIE Avions de
Transport Régional, 1, Allée Pierre Nadot,
31712 Blagnac Cedex, France; telephone +33
(0) 5 62 21 62 21; fax +33 (0) 5 62 21 67 18;
e-mail continued.airworthiness@atr.fr;
Internet http://www.aerochain.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on March
17, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-6755 Filed 3—30-09; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

14 CFR Part 97
[Docket No. 30659; Amdt. No. 3315]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final Rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective March 31,
2009. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 31,
2009.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1.FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2.The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal

Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—-4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC
P-NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
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safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is

so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (Air).

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, part 97, 14 CFR part
97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAYV; §97.31 RADAR SIAPs; §97.33
RNAV SIAPs; and §97.35 COPTER
SIAPs.

FDC date State City Airport FDC No. Subject

02/20/09 ...... SC NEWBERRY .....ccccocennenne NEWBERRY COUNTY ...cccccevvreenene 9/6480 | NDB RWY 22, AMDT 6

02/23/09 ...... MD FREDERICK .......cccooeinee FREDERICK MUNI ................ 9/6582 | ILS OR LOC RWY 23, AMDT 5B
02/27/09 ...... NY BATAVIA ... GENESEE COUNTY ............. 9/7308 | ILS OR LOC RWY 28, AMDT 6
03/03/09 ...... ID CALDWELL ......ccecvrirnennee CALDWELL INDUSTRIAL ..... 9/7641 | NDB RWY 30, AMDT 1

03/03/09 ...... ID CALDWELL ...cocovvivriene CALDWELL INDUSTRIAL ..... 9/7642 | RNAV (GPS) RWY 30, AMDT 1
03/03/09 ...... ID CALDWELL ......ccecvrirnennee CALDWELL INDUSTRIAL ..... 9/7643 | RNAV (GPS) RWY 12, AMDT 1
03/03/09 ...... CA MODESTO ....cccocvreennne MODESTO CITY-CO-HARRY SHA 9/7694 | ILS OR LOC/DME RWY 28R,

FLD. AMDT 14

03/03/09 ...... KS WICHITA . BEECH FACTORY ...oocveiirieiceeee 9/7696 | VOR/DME RNAV RWY 36, ORIG
03/03/09 ...... KS WICHITA e BEECH FACTORY ....ccccovireirircrrennee 9/7697 | VOR/DME RNAV RWY 18, ORIG

[FR Doc. E9-7039 Filed 3—-30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30658; Amdt. No 3314]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final Rule.

SUMMARY: This establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new

obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective March 31,
2009. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 31,
2009.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code_of
federal regulations/ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS-420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
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SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the, associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the

affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on March 20,
2009.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:
AuthOI‘ity: 49 U.S.C. 106(g), 40103, 40106,

40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:
Effective 07 MAY 2009

Fairbanks, AK, Fairbanks Intl, RNAV (GPS)
RWY 2R, Orig

Fairbanks, AK, Fairbanks Intl, RNAV (GPS)
RWY 20L, Orig

Fairbanks, AK, Fairbanks Intl, RNAV (GPS) X
RWY 1L, Orig

Fairbanks, AK, Fairbanks Intl, RNAV (GPS) X
RWY 19R, Orig

Fairbanks, AK, Fairbanks Intl, Takeoff
Minimums and Obstacle DP, Amdt 4

Tanana, AK, Ralph M. Calhoun Memorial,
Takeoff Minimums and Obstacle DP, Amdt
1

Long Beach, CA, Long Beach/Daugherty
Field, RNAV (RNP) RWY 25R, Orig-A

Vacaville, CA, Nut Tree, Takeoff Minimums
and Obstacle DP, Amdt 4

Vacaville, CA, Nut Tree, VOR/DME-A, Amdt
5

Akron, CO, Colorado Plains Regional, RNAV
(GPS) RWY 11, Amdt 1

Akron, CO, Colorado Plains Regional, Takeoff
Minimums and Obstacle DP, Orig

Fort Collins/Loveland, CO, Fort Collins-
Loveland Muni, GPS RWY 15, Orig,
CANCELLED

Fort Collins/Loveland, CO, Fort Collins-
Loveland Muni, GPS RWY 33, Amdt 1,
CANCELLED

Fort Collins/Loveland, CO, Fort Collins-
Loveland Muni, ILS OR LOC RWY 33,
Amdt 6

Fort Collins/Loveland, CO, Fort Collins-
Loveland Muni, RNAV (GPS) RWY 15,0rig

Fort Collins/Loveland, CO, Fort Collins-
Loveland Muni, RNAV (GPS) RWY 33,
Orig

Fort Collins/Loveland, CO, Fort Collins-
Loveland Muni, VOR/DME-A, Amdt 7

Montrose, CO, Montrose Rgnl, GPS RWY 13,
Orig-B, CANCELLED

Montrose, CO, Montrose Rgnl, GPS RWY 17,
Orig-A, CANCELLED

Montrose, CO, Montrose Rgnl, GPS RWY 35,
Orig-B, CANCELLED

Montrose, CO, Montrose Rgnl, RNAV (GPS)
RWY 13, Orig

Montrose, CO, Montrose Rgnl, RNAV (GPS)
RWY 35, Orig

Montrose, CO, Montrose Rgnl, RNAV (GPS)
Y RWY 17, Orig

Montrose, CO, Montrose Rgnl, RNAV (GPS)
Z RWY 17, Orig

Montrose, CO, Montrose Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 4

Montrose, CO, Montrose Rgnl, VOR/DME
RWY 13, Amdt 9

Apalachicola, FL, Apalachicola Rgnl, RNAV
(GPS)-A, Orig

Apalachicola, FL, Apalachicola Rgnl, RNAV
(GPS)-B, Orig

Defuniak Springs, FL, Defuniak Springs,
RNAYV (GPS) RWY 9, Orig

Defuniak Springs, FL, Defuniak Springs,
RNAV (GPS) RWY 27, Orig

Defuniak Springs, FL, Defuniak Springs,
Takeoff Minimums and Obstacle DP, Orig

Cherokee, IA, Cherokee County Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 3

Mc Call, ID, Mc Call Muni, GPS RWY 34,
Orig, CANCELLED

Mc Call, ID, Mc Call Muni, RNAV (GPS)
RWY 34, Orig

Mc Call, ID, Mc Call Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

Pocatello, ID, Pocatello Rgnl, RNAV (GPS)
RWY 21, Amdt 1

Champaign/Urbana, IL, University of Illinois-
Willard, ILS OR LOC RWY 32R, Amdt 12
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Champaign/Urbana, IL, University of Illinois-
Willard, NDB RWY 32R, Amdt 11

Champaign/Urbana, IL, University of Illinois-
Willard, RNAV (GPS) RWY 4, Orig

Champaign/Urbana, IL, University of Illinois-
Willard, VOR RWY 4, Amdt 12

Chicago, IL, Chicago Midway Intl, RNAV
(GPS) RWY 31C, Amdt 1

Chicago, IL, Chicago Midway Intl, RNAV
(RNP) Y RWY 13C, Amdt 1

Bloomington, IN, Monroe County, RNAV
(GPS) RWY 17, Amdt 1

Bloomington, IN, Monroe Gounty, RNAV
(GPS) RWY 35, Amdt 1

Beloit, KS, Moritz Memorial, RNAV (GPS)
RWY 17, Orig

Beloit, KS, Moritz Memorial, RNAV (GPS)
RWY 35, Orig

Beloit, KS, Moritz Memorial, VOR/DME RWY
17, Amdt 4

Flemingsburg, KY, Fleming-Mason, GPS
RWY 7, Orig, CANCELLED

Flemingsburg, KY, Fleming-Mason, GPS
RWY 25, Orig, CANCELLED

Flemingsburg, KY, Fleming-Mason, RNAV
(GPS) RWY 7, Orig

Flemingsburg, KY, Fleming-Mason, RNAV
(GPS) RWY 25, Orig

Flemingsburg, KY, Fleming-Mason, VOR/
DME-A, Amdt 6

Madisonville, KY, Madisonville Muni, RNAV
(GPS) RWY 5, Orig

Madisonville, KY, Madisonville Muni, RNAV
(GPS) RWY 23, Orig

Madisonville, KY, Madisonville Muni, VOR
RWY 23, Amdt 14

Madisonville, KY, Madisonville Muni, VOR/
DME RNAV RWY 23, Amdt 4,
CANCELLED

Pikeville, KY, Pike County-Hatcher Field,
Takeoff Minimums and Obstacle DP, Orig

De Ridder, LA, Beauregard Rgnl, LOC RWY
36, Amdt 3

De Ridder, LA, Beauregard Rgnl, NDB RWY
36, Amdt 5

De Ridder, LA, Beauregard Rgnl, RNAV
(GPS) RWY 18, Orig

De Ridder, LA, Beauregard Rgnl, RNAV
(GPS) RWY 36, Amdt 1

De Ridder, LA, Beauregard Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 4

Reserve, LA, St John The Baptist Parish, GPS
RWY 17, Orig-A, CANCELLED

Reserve, LA, St John The Baptist Parish,
RNAYV (GPS) RWY 17, Orig

Reserve, LA, St John The Baptist Parish,
Takeoff Minimums and Obstacle DP, Orig

Salisbury, MD, Salisbury-Ocean Gity
Wicomico Rgnl, ILS OR LOC RWY 32,
Amdt 7

Salisbury, MD, Salisbury-Ocean Gity
Wicomico Rgnl, RNAV (GPS) RWY 32,
Amdt 1

Salisbury, MD, Salisbury-Ocean City
Wicomico Rgnl, VOR RWY 23, Amdt 10

Battle Creek, MI, W K Kellogg, GPS RWY 05,
Orig-A, CANCELLED

Battle Creek, MI, W K Kellogg, RNAV (GPS)
RWY 5, Orig

Battle Creek, MI, W K Kellogg, RNAV (GPS)
RWY 23, Orig

Escanaba, MI, Delta County, RNAV (GPS)
RWY 9, Orig

Escanaba, MI, Delta County, RNAV (GPS)
RWY 27, Orig

Escanaba, MI, Delta County, Takeoff
Minimums and Obstacle DP, Orig

Escanaba, MI, Delta County, VOR RWY 09,
Amdt 14

Escanaba, MI, Delta County, VOR RWY 27,
Amdt 12

Branson, MO, Branson, ILS OR LOC RWY 32,
Orig

Branson, MO, Branson, RNAV (GPS) RWY
14, Orig

Branson, MO, Branson, RNAV (GPS) RWY
32, Orig

Branson, MO, Branson, Takeoff Minimums
and Obstacle DP, Orig

Hannibal, MO, Hannibal Rgnl, NDB RWY 35,
Amdt 4

Hannibal, MO, Hannibal Rgnl, RNAV (GPS)
RWY 17, Orig

Hannibal, MO, Hannibal Rgnl, RNAV (GPS)
RWY 35, Orig

Hannibal, MO, Hannibal Rgnl, VOR/DME-A,
Amdt 4

Hannibal, MO, Hannibal Rgnl, Takeoff
Minimums and Obstacle DP. Orig

Maryville, MO, Northwest Missouri Rgnl,
NDB OR GPS RWY 14, Amdt 3,
CANCELLED

Jackson, MS, Jackson-Evers Intl, RNAV (GPS)
RWY 16L, Amdt 1

Jackson, MS, Jackson-Evers Intl, RNAV (GPS)
RWY 16R, Amdt 1

Jackson, MS, Jackson-Evers Intl, RNAV (GPS)
RWY 34L, Amdt 2

Jackson, MS, Jackson-Evers Intl, RNAV (GPS)
RWY 34R, Amdt 1

Tupelo, MS, Tupelo Rgnl, GPS RWY 18, Orig,
CANCELLED

Tupelo, MS, Tupelo Rgnl, GPS RWY 36, Orig,
CANCELLED

Tupelo, MS, Tupelo Rgnl, ILS OR LOC RWY
36, Amdt 9

Tupelo, MS, Tupelo Rgnl, RNAV (GPS) RWY
18, Orig

Tupelo, MS, Tupelo Rgnl, RNAV (GPS) RWY
36, Orig

West Point, MS, Mc Charen Field, VOR-A,
Amdt 4

West Point, MS, Mc Charen Field, VOR/
DME-B, Amdt 5

Helena, MT, Helena Rgnl, RNAV (RNP) Y
RWY 27, Orig

Helena, MT, Helena Rgnl, RNAV (RNP) Z
RWY 9, Orig

Helena, MT, Helena Rgnl, RNAV (RNP) Z
RWY 27, Orig

Ord, NE, Evelyn Sharp Field, GPS RWY 31,
Orig, CANCELLED

Ord, NE, Evelyn Sharp Field, RNAV (GPS)
RWY 13, Orig

Ord, NE, Evelyn Sharp Field, RNAV (GPS) Y
RWY 31, Orig

Ord, NE, Evelyn Sharp Field, RNAV (GPS) Z
RWY 31, Orig

Ord, NE, Evelyn Sharp Field, Takeoff
Minimums and Obstacle DP, Amdt 3

Laconia, NH, Laconia Muni, Takeoff
Minimums and Obstacle DP, Amdt 4

East Hampton, NY, East Hampton, RNAV
(GPS) RWY 28, Orig

East Hampton, NY, East Hampton, RNAV
(GPS) Y RWY 10, Orig

East Hampton, NY, East Hampton, RNAV
(GPS) Z RWY 10, Orig

East Hampton, NY, East Hampton, VOR-A,
Amdt 11

East Hampton, NY, East Hampton, VOR/DME
RNAV OR GPS RWY 10, AMDT 6,
CANCELLED

East Hampton, NY, East Hampton, VOR/DME
RNAV OR GPS RWY 28, Amdt 3,
CANCELLED

Rome, NY, Griffiss Intl, RNAV (GPS) RWY
15, Orig

Rome, NY, Griffiss Intl, RNAV (GPS) RWY
33, Orig

Astoria, OR, Astoria Regional, RNAV (GPS)
RWY 26, Orig

Ebensburg, PA, Ebensburg, RNAV (GPS)
RWY 7, Orig

Ebensburg, PA, Ebensburg, RNAV (GPS)
RWY 25, Orig

Ebensburg, PA, Ebensburg, Takeoff
Minimums and Obstacle DP, Amdt 2

Ebensburg, PA, Ebensburg, VOR-A, Amdt 7

Philadelphia, PA, Philadelphia Intl, ILS OR
LOC/DME RWY 27R; ILS RWY 27R (CAT
1), Amdt 10C

Philadelphia, PA, Philadelphia Intl, RNAV
(GPS) RWY 27R, Amdt 1B

Tower City, PA, Bendigo, RNAV (GPS)-A,
Orig

Pawtucket, RI, North Central State, GPS RWY
23, Orig-A, CANCELLED

Pawtucket, RI, North Central State, RNAV
(GPS) RWY 23, Orig

Pawtucket, RI, North Central State, Takeoff
Minimums and Obstacle DP, Amdt 3

Florence, SC, Florence Rgnl, GPS RWY 1,
Orig, CANCELLED

Florence, SC, Florence Rgnl, GPS RWY 9,
Orig, CANCELLED

Florence, SC, Florence Rgnl, GPS RWY 19,
Orig, CANCELLED

Florence, SC, Florence Rgnl, GPS RWY 27,
Orig, CANCELLED

Florence, SC, Florence Rgnl, ILS OR LOC
RWY 9, Amdt 12

Florence, SC, Florence Rgnl, RNAV (GPS)
RWY 1, Orig

Florence, SC, Florence Rgnl, RNAV (GPS)
RWY 9, Orig

Florence, SC, Florence Rgnl, RNAV (GPS)
RWY 19, Orig

Florence, SC, Florence Rgnl, RNAV (GPS)
RWY 27, Orig

Winner, SD, Winner Rgnl, RNAV (GPS) RWY
13, Orig

Winner, SD, Winner Rgnl, RNAV (GPS) RWY
31, Orig

Winner, SD, Winner Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 3

Winner, SD, Winner Rgnl, VOR-A, Amdt 7

Madisonville, TN, Monroe County, NDB
RWY 5, Amdt 5, CANCELLED

Madisonville, TN, Monroe County, RNAV
(GPS) RWY 5, Amdt 1

Madisonville, TN, Monroe County, RNAV
(GPS) RWY 23, Amdt 1

Tullahoma, TN, Tullahoma Rgnl/Wm
Northern Fld, SDF RWY 18, Amdt 5

Tullahoma, TN, Tullahoma Rgnl/Wm
Northern Fld, Takeoff Minimums and
Obstacle DP, Orig

Canadian, TX, Hemphill County, GPS RWY
4, Orig, CANCELLED

Canadian, TX, Hemphill County, GPS RWY
22, Orig-A, CANCELLED

Canadian, TX, Hemphill County, RNAV
(GPS) RWY 4, Orig

Canadian, TX, Hemphill County, RNAV
(GPS) RWY 22, Orig

Fort Worth, TX, Fort Worth Meacham Intl,
GPS RWY 34, Orig-D, CANCELLED

Fort Worth, TX, Fort Worth Meacham Intl,
RNAYV (GPS) RWY 16, Amdt 1
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Fort Worth, TX, Fort Worth Meacham Intl,
RNAYV (GPS) RWY 34, Orig

Houston, TX, Houston Executive, RNAV
(GPS) RWY 36, Amdt 1

Wink, TX, Winkler County, RNAV (GPS)
RWY 13, Orig

Wink, TX, Winkler County, RNAV (GPS)
RWY 31, Orig

Wink, TX, Winkler County, Takeoff
Minimums and Obstacle DP, Orig

Wink, TX, Winkler County, VOR RWY 13,
Amdt 10

Blacksburg, VA, Virginia Tech/Montgomery
Executive, NDB-A, Amdt 4

Blacksburg, VA, Virginia Tech/Montgomery
Executive, RNAV (GPS) RWY 12, Amdt 1

Blacksburg, VA, Virginia Tech/Montgomery
Executive, RNAV (GPS) RWY 30, Orig

Ephrata, WA, Ephrata Muni, RNAV (GPS)
RWY 3, Orig

Ephrata, WA, Ephrata Muni, RNAV (GPS)
RWY 21, Orig

Ephrata, WA, Ephrata Muni, Takeoff
Minimums and Obstacle DP, Amdt 3

Ephrata, WA, Ephrata Muni, VOR RWY 21,
Amdt 19

Ephrata, WA, Ephrata Muni, VOR/DME RWY
3, Amdt 4

Snohomish, WA, Harvey Field, RNAV (GPS)-
A, Orig

Snohomish, WA, Harvey Field, Takeoff
Minimums and Obstacle DP, Orig

Middleton, WI, Middleton Muni-Morey
Field, LOC/DME RWY 10, Amdt 1

Middleton, WI, Middleton Muni-Morey
Field, RNAV (GPS) RWY 10, Amdt 1

Middleton, WI, Middleton Muni-Morey
Field, RNAV (GPS) RWY 28, Amdt 2

Monroe, WI, Monroe Muni, RNAV (GPS)
RWY 12, Orig

Monroe, WI, Monroe Muni, RNAV (GPS)
RWY 30, Orig

Monroe, WI, Monroe Muni, VOR/DME RWY
30, Amdt 8

Monroe, WI, Monroe Muni, VOR/DME RNAV
OR GPS RWY 12, Amdt 4A, CANCELLED

Waukesha, WI, Waukesha County, NDB OR
GPS RWY 28, Amdt 3B, CANCELLED

Waukesha, WI, Waukesha County, RNAV
(GPS) RWY 10, Orig

Waukesha, WI, Waukesha County, RNAV
(GPS) RWY 28, Orig

Waukesha, WI, Waukesha County, Takeoff
Minimums and Obstacle DP, Amdt 6

Waukesha, WI, Waukesha County, VOR-A,
Amdt 16

Martinsburg, WV, Eastern WV Regional/
Shepherd, ILS OR LOC RWY 26, Amdt 7

On March 11, 2009 (74 FR 10471) and
March 17, 2009 (74 FR 11468) the FAA
published several amendments in Docket No.
30654, Amdt No. 3310 and Docket No. 30657,
Amdt No. 3313 to Part 97 of the Federal
Aviation Regulations under sections 97.23
and 97.29. The following entries are hereby
rescinded in their entirety:

Parkersburg, WV, Mid-Ohio Valley Regional,
RNAV (GPS) RWY 3, Amdt 1

Parkersburg, WV, Mid-Ohio Valley Regional,
RNAV (GPS) RWY 21, Amdt 1

Parkersburg, WV, Mid-Ohio Valley Regional,
RNAV (GPS) Y RWY 3, Orig, CANCELLED

Parkersburg, WV, Mid-Ohio Valley Regional,
RNAV (GPS) Y RWY 21, Orig,
CANCELLED

Parkersburg, WV, Mid-Ohio Valley Regional,
Takeoff Minimums and Obstacle DP, Amdt
2

Parkersburg, WV, Mid-Ohio Valley Regional,
VOR RWY 21, Amdt 17

[FR Doc. E9-7067 Filed 3—30-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 814
[Docket No. FDA-2009-N-0141]

Medical Devices; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending a
medical device regulation to correct a
statutory reference to reflect the current
citation and to ensure accuracy and
clarity in the agency’s regulations.

DATES: This rule is effective March 31,
2009.

SUPPLEMENTARY INFORMATION: FDA is
amending its regulation at 21 CFR
814.20 to correct a statutory reference to
reflect the current citation. FDA is
revising § 814.20(f) by replacing section
“706” with section “721.” Publication
of this document constitutes final action
on the change under the Administrative
Procedure Act (5 U.S.C. 553). This
technical amendment merely updates
and corrects a statutory reference in the
Code of Federal Regulations (CFR) that
is no longer current. FDA therefore, for
good cause, has determined that notice
and public comment are unnecessary,
under 5 U.S.C. 553(b)(3)(B). Further,
this rule places no burden on affected
parties for which such parties would
need a reasonable time to prepare for
the effective date of the rule.
Accordingly, FDA, for good cause, has
determined this technical amendment to
be exempt under 5 U.S.C. 553(d)(3) from
the 30 day effective date from
publication.

The agency has determined under 21
CFR 25.30(i) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required. In addition, FDA has
determined that this final rule contains
no collections of information. Therefore,

clearance by the Office Management and
Budget under the Paperwork Reduction
Act of 1995 is not required.

For the effective date of this final rule,
see the DATES section of this document.

List of Subjects in 21 CFR Part 814

Administrative practice and
procedure, Confidential business
information, Medical devices, Medical
research, Reporting and recordkeeping
requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 814 is
amended as follows:

PART 814—PREMARKET APPROVAL
OF MEDICAL DEVICES

m 1. The authority citation for 21 CFR

part 814 continues to read as follows:
Authority: 21 U.S.C. 351, 352, 353, 360,

360c—360j, 371, 372, 373, 374, 375, 379, 379,

381.

m 2. In § 814.20, paragraph (f) is revised

to read as follows:

§814.20 Application.
* * * * *

(f) If a color additive subject to section
721 of the act is used in or on the device
and has not previously been listed for
such use, then, in lieu of submitting a
color additive petition under part 71, at
the option of the applicant, the
information required to be submitted
under part 71 may be submitted as part
of the PMA. When submitted as part of
the PMA, the information shall be
submitted in three copies each bound in
one or more numbered volumes of
reasonable size. A PMA for a device that
contains a color additive that is subject
to section 721 of the act will not be
approved until the color additive is
listed for use in or on the device.

* * * * *

Dated: March 24, 2009.
Jeffrey Shuren,

Associate Commissioner for Policy and
Planning.

[FR Doc. E9-7073 Filed 3—30-09; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

Income Taxes; Foreign Management
and Foreign Economic Processes
Requirements of a Foreign Sales
Corporation
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CFR Correction

In Title 26 of the Code of Federal
Regulations, Part 1 (§§ 1.908 to 1.1000),
revised as of April 1, 2008, in
§ 1.924(c)-1, make the following
corrections:

1. On pages 62 and 63, remove
paragraphs (d) introductory text, (d)(1)
through (7), and (2) following (d)(7);

2. Reinstate paragraphs (d)(1) and (2)
to read as set forth below; and

3. On page 64, in the last sentence of
paragraph (d)(6), insert the word “in”’
before the words “§ 1.415(c)—-2(b) and
(c)”.

§1.924(c)-1 Requirement that a FSC be
managed outside the United States.

* * * * *

(d) Disbursement of dividends, legal
and accounting fees, and salaries of
officers and directors out of the
principal bank account of the FSC—(1)
In general. All dividends, legal fees,
accounting fees, salaries of officers of
the FSC, and salaries or fees paid to
members of the board of directors of the
FSC that are disbursed during the
taxable year must be disbursed out of
bank account(s) of the FSC maintained
outside the United States. Such an
account is treated as the principal bank
account of the FSC for purposes of
section 924(c). Dividends, however, may
be netted against amounts owed to the
FSC (e.g., commissions) by a related
supplier through book entries. If the
FSC regularly disburses its legal or
accounting fees, salaries of officers, and
salaries or fees of directors out of its
principal bank account, the occasional,
inadvertent payment by mistake of fact
or law of such amounts out of another
bank account will not be considered a
disbursement by the FSC if, upon
determination that such payment was
made from another account,
reimbursement to such other account is
made from the principal bank account
of the FSC within a reasonable period
from the date of the determination.
Disbursement out of the principal bank
account of the FSC may be made by
transferring funds from the principal
bank account to a U.S. account of the
FSC provided that (i) the payment of the
dividends, salaries or fees to the
recipients is made within 12 months of
the transfer, (ii) the purpose of the
expenditures is designated and, (iii) the
payment of the dividends, salaries or
fees is actually made out of the same
U.S. account that received the
disbursement from the principal bank
account.

(2) Reimbursement. Legal or
accounting fees, salaries of officers, and

salaries or fees of directors that are paid
by a related person wholly or partially
on behalf of a FSC must be reimbursed
by the FSC. The amounts paid by the
related person are not considered
disbursed by the FSC until the related
person is reimbursed by the FSC. The
related person must be reimbursed no
later than the last date prescribed for
filing the FSC’s tax return (including
extensions) for the taxable year to which
the reimbursement relates. Any
reimbursement for amounts paid on
behalf of the FSC must be disbursed out
of the FSC’s principal bank account
(and not netted against any obligation
owed by the related person to the FSC),
as set forth in paragraph (c) of this
section. To determine the amounts paid
on behalf of the FSC, the FSC may rely
upon a written statement or invoice
furnished to it by the related person
which shows the following:

(i) The actual fees charged for
performing the legal or accounting
services for the FSC or, if such fees
cannot be ascertained by the related
person, a good faith estimate thereof,
and the actual salaries or fees paid for
services as officers and directors of the
FSC, and

(ii) The person who performed or
provided the services.

* * * * *

[FR Doc. E9-7205 Filed 3—30-09; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

Income Taxes; Transfers of Property
by U.S. Persons to Foreign
Corporations

CFR Correction

In Title 26 of the Code of Federal
Regulations, Part 1 (§§1.301 to 1.400),
revised as of April 1, 2008, on page 306,
in §1.367(a)-6T, in paragraph
(e)(5)(ii)(B), reinstate the remainder of
the first sentence, following the word
‘“some”, to read as follows: ““. . . portion
of which was recaptured on the
disposition, of the recaptured portions
of those overall foreign losses after
multiplication by the following
fraction:”.

[FR Doc. E9-7203 Filed 3—-30-09; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Parts 40, 41, 44, 46, and 71

[Docket No. TTB-2009-0001; T.D. TTB-75;
Re: Notice No. 93]

RIN 1513-AB70

Increase in Tax Rates on Tobacco
Products and Cigarette Papers and
Tubes; Floor Stocks Tax on Certain
Tobacco Products, Cigarette Papers,
and Cigarette Tubes; and Changes to
Basis for Denial, Suspension, or
Revocation of Permits (2009R-118P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Temporary Rule.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau is amending its
regulations to implement certain
provisions of the Children’s Health
Insurance Program Reauthorization Act
of 2009 (the Act). This final rule amends
existing regulations to reflect increases
in the Federal excise tax rates on
tobacco products and cigarette papers
and tubes, revises existing floor stocks
tax regulations to reflect the scope of the
floor stocks tax provisions of the Act,
and revises existing regulations to
include the new statutory criteria for
denial, suspension, or revocation of
tobacco permits. We also are soliciting
comments from all interested parties on
these amendments through a notice of
proposed rulemaking published
elsewhere in this issue of the Federal
Register.

DATES: Effective date: March 31, 2009.
Applicability dates: The amendments in
27 CFR 40.21, 40.23, 40.25, 40.25a,
40.351, 40.352, 41.30 through 41.35,
46.75, and 46.191 through 46.274, are
applicable April 1, 2009. The
amendments in 27 CFR 40.74, 40.332,
41.198, 44.92, 44.162, 71.46, and 71.46b
were applicable on February 4, 2009.

FOR FURTHER INFORMATION CONTACT: For
questions concerning floor stocks tax,
contact the National Revenue Center,
Alcohol and Tobacco Tax and Trade
Bureau (FloorStocksTax@tth.gov, 513—
684-3334 or 1-877-TTB-FAQS (1-877—
882-3277)); for other questions
concerning this document, contact Amy
Greenberg, Regulations and Rulings
Division, Alcohol and Tobacco Tax and
Trade Bureau (202—-927-8210).

SUPPLEMENTARY INFORMATION:
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Impact of the Homeland Security Act
on This Rulemaking

Effective January 24, 2003, the
Homeland Security Act of 2002 (Pub. L.
107-296, 116 Stat. 2135 (2002)) divided
the Bureau of Alcohol, Tobacco and
Firearms (ATF) into two new agencies,
the Alcohol and Tobacco Tax and Trade
Bureau (TTB) in the Department of the
Treasury and the Bureau of Alcohol,
Tobacco, Firearms and Explosives in the
Department of Justice. The regulation
and taxation of tobacco products and
cigarette papers and tubes remains a
function of the Department of the
Treasury and is the responsibility of
TTB. References to ATF in this
document reflect the time period prior
to January 24, 2003, while references to
TTB are after that date.

TTB Authority

Chapter 52 of the Internal Revenue
Code of 1986 (IRC) contains permit,
Federal excise tax payment, and related
provisions regarding tobacco products
and cigarette papers and tubes. TTB has
authority to issue, deny, suspend, and
revoke permits of manufacturers,
importers, and export warehouse
proprietors pursuant to regulations
contained in parts 40, 41, 44, and 71 of
title 27 of the Code of Federal
Regulations (CFR). TTB also collects
Federal excise taxes on tobacco
products and cigarette papers and tubes
from proprietors of domestic bonded
manufacturing premises pursuant to
regulations contained in 27 CFR part 40;
the Bureau of Customs and Border
Protection (CBP) collects these taxes
from importers of these products
pursuant to regulations contained in
title 19 of the CFR. TTB also has
authority to regulate the importation
and exportation of tobacco products and
cigarette papers and tubes, and the
removal of tobacco products and
cigarette papers and tubes for use of the
United States under 27 CFR parts 41, 44
and 45, respectively. Under 27 CFR part
46, TTB has authority to administer
floor stocks taxes and other
miscellaneous matters involving these
products.

Tax Increase

The Children’s Health Insurance
Program Reauthorization Act of 2009
(the Act), Public Law 111-3, was
enacted on February 4, 2009. Section
701 of the Act increases the rate of
Federal excise tax on tobacco products
and cigarette papers and tubes removed
from the factory or from internal
revenue bond or from Customs custody
on or after April 1, 2009.

This document amends the tobacco
regulations in parts 40, 41, 44, and 46
to reflect the new excise tax rates. These
amendments include additional
examples of computations that show the
new tax rates.

Floor Stocks Tax

Section 701 of the Act also imposes a
floor stocks tax on taxpaid or tax
determined tobacco products (other
than large cigars described in 26 U.S.C.
5701(a)(2)), and on cigarette papers and
tubes, held for sale on April 1, 2009.
The floor stocks tax rate is equal to the
difference between the new Federal
excise tax rate and the immediately
prior rate. Persons likely to be holding
articles for sale that are subject to the
floor stocks tax include manufacturers,
importers, and wholesale and retail
dealers of these articles. The floor stocks
tax provisions of section 701 also permit
a credit against the floor stocks tax of
$500 or the amount of tax due,
whichever is less, and also contain rules
for handling articles in foreign trade
zones and for controlled groups.

The floor stocks tax regulations
currently in 27 CFR part 46, subpart I,
were promulgated by ATF to administer
the 2000 and 2002 cigarette floor stocks
taxes imposed by section 9302(j) of
Public Law 105-33. There is no need to
retain those regulations (any collection
or other administrative action relating to
those taxes would be conducted under
the provisions of the law and
regulations in effect at the time).
Accordingly, in this document, TTB
revises subpart I of part 46 to implement
the new floor stocks tax imposed by the
Act, relying on and replicating the prior
provisions to the greatest extent
possible. However, TTB notes that there
are some differences between the law
that imposed the earlier floor stocks tax
and the 2009 floor stocks tax imposed
by the Act, which are addressed in the
new regulations adopted in this
document as follows:

e The 2009 floor stocks tax applies to
more articles (that is, not only to
cigarettes), so the instructions for taking
inventories and computing appropriate
tax are modified accordingly.

o For purposes of the previous floor
stocks tax regime, ATF included
instructions for keeping separate
inventories of cigarettes marked for
export. Since holding products marked
for export is prohibited by 26 U.S.C.
5751, inventory instructions for such
products are not necessary.

o The Act provides no exemption for
products held in vending machines, so
no such exemption is provided in this
circumstance.

e Under the previous floor stocks tax,
ATF regulations provided that a person
holding articles subject to floor stocks
tax who owed no tax after taking the
allowed credit, would not have to file a
return. However, based on experience
under that previous floor stocks tax,
TTB believes that it is necessary to
require the filing of a return even when
no tax is due. If TTB were to provide an
exemption from filing a return when no
tax is due, TTB would not be able to
determine if the failure to file a return
is due to zero liability or willful
noncompliance with the requirements
of the statute, so no exemption is
provided for in the regulatory texts
adopted in this document. Therefore,
those whose tax owed is zero must file
a return.

Section 702(d) of the Act expanded
the definition of “roll-your-own”
tobacco to include tobacco for making
cigars and tobacco for use as wrappers
for cigars, effective April 1, 2009. The
floor stocks tax, however, applies only
to “roll-your-own’” products covered by
the old definition (that is, “any tobacco
which, because of its appearance, type,
packaging, or labeling, is suitable for use
and likely to be offered to, or purchased
by, consumers as tobacco for making
cigarettes’’). Therefore, in order to avoid
confusion in the implementation of the
floor stocks tax, that definition change
will be reflected in a separate
rulemaking.

Denial, Suspension and Revocation of
Permits

Section 702(b) of the Act amended 26
U.S.C. 5712 and 5713 to expand the
basis for denial, suspension and
revocation of tobacco permits with
effect from February 4, 2009. In this
document, TTB includes the amended
statutory language in the pertinent
sections of the TTB regulations, that is,
in §§40.74, 40.332, 41.198, 44.92,
44.162, 71.46, and 71.49b.

Temporary Rule

Based on the February 4, 2009,
enactment of the changes to the criteria
for denial, suspension, and revocation
of permits and the April 1, 2009,
effective date of the tax increases and
floor stocks tax, TTB believes that
proper administration and enforcement
of those requirements necessitates the
immediate adoption of implementing
regulations as a temporary rule. TTB
believes that such implementing action
ensures that affected industry members
will have timely knowledge of the
regulatory requirements.
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Public Participation

For submitting comments, please refer
to the notice of proposed rulemaking on
this subject published in the Proposed
Rules section of this issue of the Federal
Register.

Regulatory Flexibility Act

We certify that this temporary rule
will not have a significant economic
impact on a substantial number of small
entities. Accordingly, a regulatory
flexibility analysis is not required. The
regulatory obligations and relevant
collections of information derive
directly from the Internal Revenue Code
of 1986, as amended, and the
regulations in this rule concerning these
obligations and collections merely
implement and provide necessary
standards for complying with the
statutory requirements. Likewise, any
secondary or incidental effects, and any
reporting, recordkeeping, or other
compliance burdens flow directly from
the statute. Pursuant to 26 U.S.C.
7805(f), this temporary regulation will
be submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small businesses.

Paperwork Reduction Act

TTB has provided estimates of the
burden that the collection of
information contained in these
regulations imposes, and the estimated
burden has been reviewed and approved
by the Office of Management and
Budget (OMB) in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507) and assigned control
numbers 1513-0129 and 1513-0030.

Under the Paperwork Reduction Act
of 1995, an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid OMB control
number.

Comments concerning suggestions for
reducing the burden of the collections of
information in this document should be
directed to Mary A. Wood, Alcohol and
Tobacco Tax and Trade Bureau, at any
of these addresses:

e P.O. Box 14412, Washington, DC
20044-4412;

e 202-927-8525 (facsimile); or

e formcomments@itb.gov (e-mail).

Executive Order 12866

This is not a significant regulatory
action as defined in E.O. 12866.
Therefore, it requires no regulatory
assessment.

Inapplicability of Prior Notice and
Comment and Delayed Effective Date
Procedures

Because this document implements
provisions of a law which are effective
on February 4 and on April 1, 2009, and
because immediate guidance is
necessary to implement these
provisions, it is found to be
impracticable to issue this Treasury
decision with notice and public
procedure under 5 U.S.C. 553(b).

Pursuant to the provisions of 5 U.S.C.
553(d)(2), and (d)(3), we are issuing
these regulations without a delayed
effective date. TTB has determined that
this regulation is an interpretative rule
that implements Public Law 111-3 as
provided for in section 553(d)(2). TTB
also has determined that good cause
exists to provide industry members with
immediate guidance on procedures to
conduct an inventory and pay the
appropriate floor stocks tax in
accordance with section 553(d)(3).

Drafting Information

Marjorie D. Ruhf of the Regulations
and Rulings Division drafted this
document. Other employees of the
Alcohol and Tobacco Tax and Trade
Bureau participated in its development.

List of Subjects

27 CFR Part 40

Cigars and cigarettes, Claims,
Electronic funds transfers, Excise taxes,
Imports, Labeling, Packaging and
containers, Reporting and recordkeeping
requirements, Surety bonds, Tobacco.

27 CFR Part 41

Cigars and cigarettes, Claims, Customs
duties and inspection, Electronic funds

transfers, Excise taxes, Imports,
Labeling, Packaging and containers,
Puerto Rico, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Virgin Islands,
Warehouses.

27 CFR Part 44

Aircraft, Armed forces, Cigars and
cigarettes, Claims, Customs duties and
inspection, Excise taxes, Exports,
Foreign trade zones, Labeling, Packaging
and containers, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Vessels, Warehouses.

27 CFR Part 46

Administrative practice and
procedure, Cigars and cigarettes, Claims,
Excise taxes, Packaging and containers,
Penalties, Reporting and recordkeeping
requirements, Seizures and forfeitures,
Surety bonds, Tobacco.

27 CFR Part 71

Administrative practice and
procedure, Alcohol and alcoholic
beverages, Tobacco.

Amendments to the Regulations

m For the reasons set forth in the
preamble, chapter I of title 27 of the
Code of Federal Regulations is amended
as follows:

PART 40—MANUFACTURE OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

m 1. The authority citation for part 40
continues to read as follows:

Authority: 26 U.S.C. 5142, 5143, 5146,
5701, 5703-5705, 5711-5713, 5721-5723,
5731, 5741, 5751, 5753, 5761-5763, 6061,
6065, 6109, 6151, 6301, 6302, 6311, 6313,
6402, 6404, 6423, 6676, 6806, 7011, 7212,
7325, 7342, 7502, 7503, 7606, 7805; 31 U.S.C.
9301, 9303, 9304, 9306.

m 2. Paragraph (a) of § 40.21 is revised
to read as follows:

§40.21

(a) Cigars are taxed at the following
rates under 26 U.S.C. 5701(a):

Cigar tax rates.

Type and amount

Tax rate for removals during the following periods:

2002 to March 31, 2009

April 1, 2009 and after

Small cigars per thousand
Large cigars*
e percentage of sale price
e but not to exceed—

20.719%

$48.75 per thousand

$50.33

52.750%
$0.4026 per cigar.

*For large cigars: Until March 31, 2009, the percentage tax rate applies when the sale price is $235.294 per thousand or less, and the flat tax
rate applies when the sale price is more than $235.294 per thousand. On and after April 1, 2009, the percentage tax rate applies when the sale
price is $763.222 or less per thousand cigars, and the flat tax rate applies when the sale price is more than $763.222 per thousand cigars.
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* * * * *

m 3. Section 40.23 is revised to read as
follows:

§40.23 Cigarette tax rates.

Cigarettes are taxed at the following
rates under 26 U.S.C. 5701(b):

Product

periods:

Tax rate per thousand for removals during the following

2002 to March 31, 2009

April 1, 2009 and after

Small cigarettes
Large cigarettes up to 6'2” long
Large cigarettes over 62" long

$50.33
$105.69

Taxed at the rate for small cigarettes, counting each 234"
or fraction thereof of the length of each as one cigarette.

m 4. Section 40.25 is revised to read as
follows:

§40.25 Smokeless tobacco tax rates.

Smokeless tobacco products are taxed
at the following rates under 26 U.S.C.
5701(e):

Product

periods:

Tax rate per pound* for removals during the following

2002 to March 31, 2009

April 1, 2009 and after

Snuff
Chewing tobacco

$1.51
$ 0.5033

* Prorate tax for fractions of a pound.

m 5. Section 40.25a is revised to read as
follows:

§40.25a Pipe tobacco and roll-your-own
tobacco tax rates.

Pipe tobacco and roll-your-own
tobacco are taxed at the following rates

under 26 U.S.C. 5701(f) and (g),
respectively:

Product

periods:

Tax rate per pound* for removals during the following

2002 to March 31, 2009

April 1, 2009 and after

Pipe tobacco
Roll-your-own tobacco

$ 1.0969
$ 1.0969

$ 2.8311
$24.78

* Prorate tax for fractions of a pound.

m 6. Section 40.74 is revised to read as
follows:

§40.74 Investigation of applicant.

(a) Investigation. The appropriate TTB
officer may cause inquiry or
investigation to be made to verify the
information furnished in connection
with an application for permit and to
ascertain whether the applicant is
eligible for a permit. Any of the
following conditions may be grounds for
denial of a permit:

(1) The premises on which it is
proposed to conduct the business are
not adequate to protect the revenue;

(2) The activity proposed to be carried
out at such premises does not meet the
minimum manufacturing or activity
requirements of § 40.61(b); or

(3) The applicant (including, in the
case of a corporation, any officer,
director, or principal stockholder and,
in the case of a partnership, a partner)—

(i) Is, by reason of his business
experience, financial standing, or trade

connections or by reason of previous or
current legal proceedings involving a
felony violation of any other provision
of Federal criminal law relating to
tobacco products, processed tobacco,
cigarette paper, or cigarette tubes, not
likely to maintain operations in
compliance with this chapter;

(ii) Has been convicted of a felony
violation of any provision of Federal or
State criminal law relating to tobacco
products, processed tobacco, cigarette
paper, or cigarette tubes; or

(iii) Has failed to disclose any
material information required or made
any material false statement in the
application therefor.

(b) TTB action. The appropriate TTB
officer, if there is reason to believe that
the applicant is not entitled to a permit,
shall promptly give the applicant notice
of the contemplated disapproval of the
application and opportunity for hearing
thereon in accordance with part 71 of
this chapter, which part (including the
provisions relating to the recommended

decision and to appeals) is applicable to
such proceedings. If, after such notice
and opportunity for hearing, the
appropriate TTB officer finds that the
applicant is not entitled to a permit, he
shall, by order stating the findings on
which his decision is based, deny the
permit.

(26 U.S.C. 5712)

m 7. Section 40.183 is amended by
revising paragraph (e) to read as follows:

§40.183 Record of tobacco products.
* * * * *

(e) Removed subject to tax (itemize
large cigars by sale price in accordance
with §40.22, except that before April 1,
2009, cigars that cost more than
$235.294 may optionally be shown as if
the price were $236 per thousand, and
on and after April 1, 2009, cigars that
cost more than $763.222 may optionally
be shown as if the price were $764 per
thousand);

* * * * *
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m 8. Section 40.184 is amended by
revising paragraph (a)(4) to read as
follows:

§40.184 Record of removals subject to
tax.

(a) * x %

(4) For large cigars, show the sale
price (if the sale price is more than
$235.294 per thousand before April 1,
2009, or more than $763.222 per
thousand on and after April 1, 2009, you
may place a note to that effect in the

record instead of the actual price).
* * * * *

m 9. Section 40.332 is revised to read as
follows:

§40.332 Suspension and revocation of
permit.

Where the appropriate TTB officer has
reason to believe that a manufacturer of
tobacco products has not in good faith
complied with the provisions of 26

U.S.C. chapter 52, and regulations
thereunder, or with any other provision
of 26 U.S.C. with intent to defraud, or
has violated any condition of his permit,
or has failed to disclose any material
information required or made any
material false statement in the
application for the permit, or has failed
to maintain his premises in such
manner as to protect the revenue, or is,
by reason of previous or current legal
proceedings involving a felony violation
of any other provision of Federal
criminal law relating to tobacco
products, processed tobacco, cigarette
paper, or cigarette tubes, not likely to
maintain operations in compliance with
26 U.S.C. chapter 52, or has been
convicted of a felony violation of any
provision of Federal or State criminal
law relating to tobacco products,
processed tobacco, cigarette paper, or
cigarette tubes, the appropriate TTB

officer shall issue an order, stating the
facts charged, citing such person to
show cause why his permit should not
be suspended or revoked. Such citation
shall be issued and opportunity for
hearing afforded in accordance with
part 71 of this chapter, which part is
applicable to such proceedings. If, after
hearing, the hearing examiner, or on
appeal, the Administrator, finds that
such person has not shown cause why
his permit should not be suspended or
revoked, such permit shall be
suspended for such period as the
appropriate TTB officer deems proper or
shall be revoked.

(72 Stat 1421, as amended; 26 U.S.C. 5713)

m 10. Section 40.351 is revised to read
as follows:

§40.351 Cigarette papers.

Cigarette papers are taxed at the
following rates under 26 U.S.C. 5701(c):

Product

Tax rate for each 50 papers* for removals during the fol-
lowing periods:

2002 to March 31, 2009

April 1, 2009 and after

Cigarette papers up to 62" long

Cigarette papers over 672”7 10Ng ......ccccceverrveneenne

$0.0122

$ 0.0315

Use rates above, but count each 2%4 inches, or fraction
thereof, of the length of each as one cigarette paper.

*Tax rate for less than 50 papers is the same. The tax is not prorated.

(72 Stat. 1414; 26 U.S.C. 5701)

m 11. Section 40.352 is revised to read
as follows:

§40.352 Cigarette tubes.

Cigarette tubes are taxed at the
following rates under 26 U.S.C. 5701(d):

Product

years:

Tax rate for each 50 tubes* for removals during the

2002 to March 31, 2009

April 1, 2009 and after

Cigarette tubes up t0 672" [oNg ....ccccvvevvevreeenenn.
Cigarette tubes over 672" IONg ......ccccevveveriienienne

$ 0.0244

$ 0.0630

Use rates above, but count each 2% inches, or fraction
thereof, of the length of each as one cigarette tube.

*Tax rate for less than 50 tubes is the same. The tax is not prorated.

(72 Stat. 1414; 26 U.S.C. 5701)

PART 41—IMPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

m 12. The authority citation for part 41
continues to read as follows:

Authority: 18 U.S.C. 2342; 26 U.S.C. 5701,
5703, 5704, 5705, 5708, 5712, 5713, 5721—
5723, 5741, 5754, 5761-5763, 6301, 6302,
6313, 6404, 7101, 7212, 7342, 7606, 7651,
7652, 7805; 31 U.S.C. 9301, 9303, 9304, 9306.

m 13. Section 41.30 is revised to read as
follows:

§41.30 Pipe tobacco and roll-your-own
tobacco tax rates.

Pipe tobacco and roll-your-own
tobacco are taxed at the following rates
under 26 U.S.C. 5701(f) and (g),
respectively:

Product

periods:

Tax rate per pound* for removals during the following

2002 to March 31, 2009

April 1, 2009 and after

Pipe tobacco
Roll-your-own tobacco

$ 1.0969
$ 1.0969

$ 2.8311
$24.78

* Prorate tax for fractions of a pound.
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m 14. Paragraph (a) of § 41.31 is revised §41.31 Cigar tax rates.
to read as follows:

rates under 26 U.S.C. 5701(a):

(a) Cigars are taxed at the following

Tax rate for removals during the following periods:

Type and amount

2002 to March 31, 2009

April 1, 2009 and after

Small cigars per thousand
Large cigars*

e percentage of sale price
e but not to exceed—

20.719%
$48.75 per thousand

$50.33

52.750%
$0.4026 per cigar.

*For large cigars: Until March 31, 2009, the percentage tax rate applies when the sale price is $235.294 per thousand or less, and the flat tax
rate applies when the sale price is more than $235.294 per thousand. On and after April 1, 2009, the percentage tax rate applies when the sale
price is $763.222 or less per thousand cigars, and the flat tax rate applies when the sale price is more than $763.222 per thousand cigars.

* * * * *

§41.32 Cigarette tax rates.

W 15. Section 41.32 is revised to read as

follows: rates under 26 U.S.C. 5701(b):

Cigarettes are taxed at the following

Product

Tax rate per thousand for removals during the following

periods:

2002 to March 31, 2009

April 1, 2009 and after

Small cigarettes
Large cigarettes up to 6'2” long
Large cigarettes over 62" long

$50.33
$105.69

Taxed at the rate for small cigarettes, counting each 2%
or fraction thereof of the length of each as one cigarette.

W 16. Section 41.33 is revised to read as

§41.33 Smokeless tobacco tax rates.

follows: Smokeless tobacco products are taxed

at the following rates under 26 U.S.C.

5701(e):

Tax rate per pound* for removals during the following
Product periods:
2002 to March 31, 2009 April 1, 2009 and after

SNUFE e $0.585 ....ociiiiicee $1.51
Chewing tODACCO ........ciiiiiiii e e $0.195 .o $0.5033

* Prorate tax for fractions of a pound.

m 17. Section 41.34 is revised to read as §41.34 Cigarette papers.

follows:

Cigarette papers are taxed at the

following rates under 26 U.S.C. 5701(c):

Product

Tax rate for each 50 papers* for removals during the fol-

lowing periods:

2002 to March 31, 2009

April 1, 2009 and after

Cigarette papers up to 62 long
Cigarette papers over 6'2” long

$0.0122

$0.0315

Use rates above, but count each 234" or fraction thereof
of the length of each as one cigarette paper.

*Tax rate for less than 50 papers is the same. The tax is not prorated.

§41.35 Cigarette tubes.
Cigarette tubes are taxed at the

m 18. Section 41.35 is revised to read as
follows:

following rates under 26 U.S.C. 5701(d):

Product

Tax rate for each 50 tubes* for removals during the fol-

lowing periods:

2002 to March 31, 2009

April 1, 2009 and after

Cigarette papers up to 62 long

$0.0244

$ 0.0630
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Product

Tax rate for each 50 tubes* for removals during the fol-
lowing periods:

2002 to March 31, 2009

April 1, 2009 and after

Cigarette papers over 62 long

Use rates above, but count each 2% or fraction thereof of
the length of each as one cigarette tube.

*Tax rate for less than 50 tubes is the same. The tax is not prorated.

m 19. Section 41.81 is amended by
revising paragraphs (c)(4)(ii) and
(c)(4)(iii) to read as follows:

§41.81 Taxpayment.

* * * * *
(C) EE
(4) * % %

(ii) For large cigars with a sale price
of not more than $235.294 per thousand
before April 1, 2009, or a sale price of
not more than $763.222 per thousand on
and after April 1, 2009, the number and
total sale price of such cigars;

(iii) For large cigars with a sale price
of more than $235.294 per thousand
before April 1, 2009, or a sale price
equal to or more than $763.222 per
thousand on and after April 1, 2009, the

number of cigars;
* * * * *

m 20. Section 41.106 is amended by
revising paragraphs (a)(5) and (a)(6) to
read as follows:

§41.106 Record of shipment by taxpayer.

(a) * *x %

(5) The number and total sale price of
large cigars having a sale price of not
more than $235.294 per thousand before
April 1, 2009, or a sale price of not more
than $763.222 per thousand on and after
April 1, 2009, to be shipped;

(6) The number of large cigars having
a sale price equal to or more than
$235.294 per thousand before April 1,
2009, or a sale price equal to or more
than $763.222 per thousand on and after
April 1, 2009, to be shipped;

* * * * *

m 21. Section 41.110 is amended by
revising paragraphs (e) and (f) to read as
follows:

§41.110 Record of tax computation and
shipment by bonded manufacturer under
deferred taxpayment.

* * * * *

(e) The number and total sale price of
large cigars having a sale price of not
more than $235.294 per thousand before
April 1, 2009, or a sale price of not more
than $763.222 per thousand on and after
April 1, 2009, to be shipped;

(f) The number of large cigars having
a sale price equal to or more than
$235.294 per thousand before April 1,
2009, or a sale price equal to or more

than $763.222 per thousand on and after
April 1, 2009, to be shipped;

* * * * *

m 22. Section 41.198 is revised to read
as follows:

§41.198 Investigation of applicant.

Appropriate TTB officers may inquire
or investigate to verify the information
in connection with an application for a
permit. The investigation will ascertain
whether the applicant is eligible for a
permit. A permit may be denied if the
applicant (including, in the case of a
corporation, any officer, director, or
principal stockholder and, in the case of
a partnership, a partner)—

(a) Is, by reason of his business
experience, financial standing, or trade
connections or by reason of previous or
current legal proceedings involving a
felony violation of any other provision
of Federal criminal law relating to
tobacco products, processed tobacco,
cigarette paper, or cigarette tubes, not
likely to maintain operations in
compliance with this chapter;

(b) Has been convicted of a felony
violation of any provision of Federal or
State criminal law relating to tobacco
products, processed tobacco, cigarette
paper, or cigarette tubes; or

(c) Has failed to disclose any material
information required or made any
material false statement in the
application therefor.

PART 44—EXPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES,
WITHOUT PAYMENT OF TAX, OR WITH
DRAWBACK OF TAX

m 23. The authority citation for part 44
continues to read as follows:

Authority: 26 U.S.C. 5142, 5143, 5146,
5701, 5703, 5704, 5708, 5711-13, 5721-5723,
5731, 5741, 5751, 5754, 6066, 6065, 6151,
6402, 6404, 6806, 7011, 7212, 7342, 7606,
7805; 31 U.S.C. 9301, 9303, 9304, 9306.

m 24. Section 44.92 is revised to read as
follows:

§44.92 Investigation of applicant.

(a) Investigation. The appropriate TTB
officer shall promptly cause such
inquiry or investigation to be made, as
may be necessary, to verify the
information furnished in connection

with an application for permit and to
ascertain whether the applicant is
eligible for a permit. Any of the
following conditions may be grounds for
denial of a permit:

(1) The premises on which it is
proposed to conduct the business are
not adequate to protect the revenue; or

(2) The applicant (including, in the
case of a corporation, any officer,
director, or principal stockholder and,
in the case of a partnership, a partner)—

(A) Is, by reason of his business
experience, financial standing, or trade
connections or by reason of previous or
current legal proceedings involving a
felony violation of any other provision
of Federal criminal law relating to
tobacco products, processed tobacco,
cigarette paper, or cigarette tubes, not
likely to maintain operations in
compliance with this chapter;

(B) Has been convicted of a felony
violation of any provision of Federal or
State criminal law relating to tobacco
products, processed tobacco, cigarette
paper, or cigarette tubes; or

(C) Has failed to disclose any material
information required or made any
material false statement in the
ap%lication therefor.

(b) TTB action. An appropriate TTB
officer who has reason to believe that
the applicant is not entitled to a permit
shall promptly give the applicant notice
of the contemplated disapproval of his
application and opportunity for hearing
thereon in accordance with part 71 of
this chapter, which part (including the
provisions relating to the recommended
decision and to appeals) is made
applicable to such proceedings. If, after
such notice and opportunity for hearing,
the appropriate TTB officer finds that
the applicant is not entitled to a permit,
he shall, by order stating the findings on
which his decision is based, deny the
permit.

(72 Stat. 1421; 26 U.S.C. 5712)

m 25. Section 44.162 is revised to read
as follows:

§44.162 Suspension and revocation of
permit.

Where the appropriate TTB officer has
reason to believe that an export
warehouse proprietor has not in good
faith complied with the provisions of 26
U.S.C. chapter 52, and regulations
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thereunder, or with any other provision
of 26 U.S.C. with intent to defraud, or
has violated any condition of his permit,
or has failed to disclose any material
information required or made any
material false statement in the
application for permit, or has failed to
maintain his premises in such manner
as to protect the revenue, or is, by
reason of previous or current legal
proceedings involving a felony violation
of any other provision of Federal
criminal law relating to tobacco
products, processed tobacco, cigarette
paper, or cigarette tubes, not likely to
maintain operations in compliance with
26 U.S.C. chapter 52, or has been
convicted of a felony violation of any
provision of Federal or State criminal
law relating to tobacco products,

processed tobacco, cigarette paper, or
cigarette tubes, the appropriate TTB
officer shall issue an order, stating the
facts charged, citing such export
warehouse proprietor to show cause
why the permit should not be
suspended or revoked after hearing
thereon in accordance with part 71 of
this chapter, which part (including the
provisions relating to appeals) is made
applicable to such proceedings. If, after
hearing, the hearing examiner, or on
appeal, the Administrator, finds that
such person has not shown cause why
the permit should not be suspended or
revoked, such permit shall be
suspended for such period as the
appropriate TTB officer deems proper or
shall be revoked.

(72 Stat. 1421; 26 U.S.C. 5713)

PART 46—MISCELLANEOUS
REGULATIONS RELATING TO
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

m 26. The authority citation for Part 46
continues to read as follows:

Authority: 18 U.S.C. 2341-2346, 26 U.S.C.
5704, 5708, 5751, 5754, 5761-5763, 6001,
6601, 6621, 6622, 7212, 7342, 7602, 7606,
7805; 44 U.S.C. 3504(h), 49 U.S.C. 782,
unless otherwise noted.

m 27. Section 46.75 is amended by
removing the tables titled “Example
using 1993—-1999 Rates” and “Example
using 2000-2001 Rates”” and by adding
a new example at the end:

§46.75 Required information for claims.
* * * * *

EXAMPLE USING RATES FOR APRIL 1, 2009 AND AFTER

Quantity Article Rate of tax Amount
SMall CIgarS .....cccceeveiierieiieie e $50.33 per thousand .........ccccceeeeeveeeeneeiesreeene, $1,006.60
Large cigars—sale price $100/thousand ............. 52.75% Of sale PriCe .....cceecveeriirieeiieeiee e 52.75
Large cigars—sale price $0.77 per cigar ............. $0.4026 PEr CIgAr .....coeeeveeeeeriieireereeieeeere s 201.30
Small cigarettes $50.33 per thousand 503.30
Large cigarettes $105.69 per thousand 528.45
Cigarette papers $0.0315 per 50 PAPEIS .....cceereeeeerireeeneenreenerneeenens 126.00
Cigarette tuDes .........coccviiiiiiiiccce $0.0630 per 50 tUDES .....ccocuvrererireirieieee 1.26
Chewing tobacco ... $0.5033 per pound 50.33
Snuff i $1.51 per pound ..... 302.00
Pipe tobaCCO .....c.oeviriiieiiiie e $2.8311 per pound 283.11
Roll-your-own tobacco ...........ccoeveviciiiniiiciienies $24.78 PEI POUN ..o 7,434.00
.............................................................................................................................................................. 10,489.10

m 28. Subpart I is revised to read as
follows:

Subpart I—Floor Stocks Tax on Certain
Tobacco Products, Cigarette Papers, and
Cigarette Tubes Held for Sale on April 1,
2009

General

Sec.

46.191 Purpose of this subpart.

46.192 Definitions used in this subpart.

46.193 Persons liable for floor stocks tax.

46.194 Persons not liable for floor stocks
tax.

46.195 Floor stocks requirements.

Inventories

46.201 General.

46.202 Physical inventory requirements.

46.203 Record (book) inventory
requirements.

46.204 Articles in transit.

46.205 Guidelines to determine title to
articles in transit.

46.206 Articles in a foreign trade zone.

46.207 Articles held in bond.

46.208 Unmerchantable articles.

46.209 Articles in vending machines.

46.210 Articles marked ‘‘not for sale” or
“complimentary.”

Tax Liability Calculation
46.221 Floor stocks tax rates.

46.222 Determination of amount of tax due.
46.223 Tax credit.

Filing Requirements

46.231 Floor stocks tax return.

46.232 Preparation of floor stocks tax
return.

46.233 Payment of floor stocks tax.

46.234 Tax payment deadline.

46.235 Filing requirements for multiple
locations.

46.236 Articles in a warehouse.

46.237 Controlled group member.

Records

46.241
46.242
46.243
46.244
46.245

Claims
46.251

Required records.

Period for maintaining records.
Articles at multiple locations.
Location of records.

Errors in records.

Payment of tax required.

46.252 Claim based on error on return.

46.253 Destruction of articles by a
Presidentially-declared major disaster.

46.254 Additional reasons for filing a claim.

Alternate Methods or Procedures

46.261 Purpose of an alternate method or
procedure.

46.262 Application.

46.263 Conditions for approval.

46.264 Withdrawal of an approval.

TTB Authorities

46.270
46.271
46.272
46.273
46.274

[Reserved]

Entry, examination and testimony.
Issuance of summons.

Refusing entry or examination.
Penalties for failure to comply.

Subpart I—Floor Stocks Tax on Certain
Tobacco Products, Cigarette Papers,
and Cigarette Tubes Held for Sale on
April 1, 2009

Authority: Section 701, Pub. L. 111-3,
unless otherwise noted.

General

§46.191 Purpose of this subpart.

The regulations in this subpart
implement the floor stocks tax on
certain tobacco products, cigarette
papers, and cigarette tubes held for sale
on April 1, 2009.

§46.192 Definitions used in this subpart.

As used in this subpart, the following
terms have the meanings indicated
unless the context in which they are
used requires a different meaning or a
different definition is prescribed for a
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particular section or portion of this
subpart.

(a) Appropriate TTB officer. An
officer or employee of the Alcohol and
Tobacco Tax and Trade Bureau (TTB)
authorized to perform any functions
relating to the administration or
enforcement of this part by TTB Order
1135.46, Delegation of the
Administrator’s Authorities in 27 CFR
46, Miscellaneous Regulations Relating
to Tobacco Products and Cigarette
Papers and Tubes.

(b) Articles subject to floor stocks tax.
All Federally taxpaid or tax determined
tobacco products (other than large cigars
described in 26 U.S.C. 5701(a)(2)),
cigarette papers, and cigarette tubes that
are held for sale on April 1, 2009.

(c) Cigarette paper. Paper, or any
other material except tobacco, prepared
for use as a cigarette wrapper.

(d) Cigarette tube. Cigarette paper
made into a hollow cylinder for use in
making cigarettes.

(e) Controlled group. A related group
of dealers under common control.
Controlled groups include:

(1) Controlled group of corporations.
The term “controlled group of
corporations” has the meaning given to
that term by 26 U.S.C. 1563(a) and the
implementing regulations in 26 CFR
1.1563-1 through 1.1563—4, except that
the phrase “more than 50 percent” shall
be substituted for the phrase “at least 80
percent” each time it appears.
Controlled groups of corporations
include, but are not limited to:

(i) Parent-subsidiary controlled
groups as defined in 26 CFR 1.1563—
1T(a)(2).

(ii) Brother-sister controlled groups as
defined in 26 CFR 1.1563—1T(a)(3).

(iii) Combined groups as defined in 26
CFR 1.1563-1T(a)(4).

(2) Nonincorporated dealers under
common control. A group of dealers is
considered to be a controlled group
when the group would qualify as a
controlled group of corporations, except
for the fact that one or more of the
dealers is not incorporated.

(f) Dealer. A person or other entity
holding articles subject to floor stocks
tax for sale on April 1, 2009, including
manufacturers, importers, wholesalers,
and retailers.

(g) Floor stocks tax. A tax imposed on
all Federally taxpaid or tax determined
tobacco products (other than large cigars
described in 26 U.S.C. 5701(a)(2)),
cigarette papers, and cigarette tubes
held for sale on April 1, 2009. The floor
stocks tax is the difference between the
previous excise tax rate and the new
excise tax rate.

(h) Foreign trade zone. A foreign trade
zone established and operated pursuant
to the Act of June 18, 1934, as amended,
19 U.S.C. 81a.

(i) Person. An individual, trust, estate,
partnership, association, company, or
corporation, any State, including the
District of Columbia, or political
subdivision thereof, or any agency or
instrumentality of a State or political
subdivision thereof.

(j) Tobacco products. Cigars,
cigarettes, snuff, chewing tobacco, pipe
tobacco, and roll-your-own tobacco as
described in 26 U.S.C. 5702(a), (b),
(m)(2), (m)(3), (n) and (o), respectively.

§46.193 Persons liable for floor stocks
tax.

A dealer who holds for sale any
articles subject to floor stocks tax on
April 1, 2009, is liable for floor stocks
tax. See §§46.204 and 46.205 regarding
articles subject to floor stocks tax that
are in transit on April 1, 2009 and
§46.206 regarding articles subject to
floor stocks tax that are held in a foreign
trade zone on April 1, 2009.

§46.194 Persons not liable for floor stocks
tax.

A person who does not meet the
definition of a dealer is not liable for the
floor stocks tax under this subpart.

§46.195 Floor stocks requirements.

(a) Take inventory. The dealer must
establish the quantity of articles subject
to the floor stocks tax held for sale on
April 1, 2009. The dealer may take a

physical inventory or may use a record
(book) inventory, as specified in
§46.202 or §46.203.

(b) Compute tax. The dealer must
compute the amount of tax for the
articles held for sale on April 1, 2009.
Refer to the table in § 46.222. The dealer
may apply the tax credit as provided in
§46.223.

(c) File tax return and pay tax. After
computing the floor stocks tax, the
dealer must file a return even if no tax
is due. See §46.233 for payment
methods if tax is due.

(d) Maintain records. The dealer must
maintain all records used to determine
the quantity of articles subject to floor
stocks tax and the quantity of articles
held for sale on April 1, 2009 that are
not subject to floor stocks tax. The
dealer must also maintain records of all
computations used to determine the
amount of tax owed. Refer to §46.241.

(Approved by the Office of Management and
Budget under control number 1513-0129)

Inventories

§46.201 General.

(a) Date. The dealer must take an
inventory to establish the quantities of
articles subject to the floor stocks tax
held for sale on April 1, 2009. The
dealer must take the physical inventory
or record (book) inventory not earlier
than March 26, 2009 and not later than
April 10, 2009.

(b) Reconciliation. If the dealer takes
a physical inventory on any day other
than April 1, 2009, the resulting records
must be reconciled to reflect the actual
quantity of articles held at 12:01 a.m. on
April 1, 2009. These records must
include all supporting records of receipt
and disposition.

(c) Method. The dealer may take a
physical inventory in accordance with
§46.202 or a record (book) inventory in
accordance with §46.203. The following
table lists the taxable articles and the
method to use for each to determine
quantities:

Article

Inventory method

Small cigarettes
Large cigarettes 62" or less in length
Large cigarettes more than 62" in length

Small Cigars
Snuff

Chewing tobacco

Pipe tobacco

Roll-your-own tobacco

Cigarette papers 6'2” or less in length

Count the number of cigarettes.
Count the number of large cigarettes.

as one small cigarette.
Count the number of small cigars.

vert the ounces to pounds.
vert the ounces to pounds.
vert the ounces to pounds.

vert the ounces to pounds.

Count the number of packages at each weight,
Count the number of packages at each weight,
Count the number of packages at each weight,

Count the number of packages at each weight,

Keep a separate count for each size of large cigarette. Count each 234", or fraction thereof,

noting the weight in pounds and ounces. Con-
noting the weight in pounds and ounces. Con-
noting the weight in pounds and ounces. Con-

noting the weight in pounds and ounces. Con-

Count the number of cigarette papers, divide by 50, and round up if there is any remainder.
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Article

Inventory method

Cigarette papers more than 6'2” in length ........

Cigarette tubes 6'2” or less in length ................
Cigarette tubes more than 6'2” in length ..........

Count the number for each size of cigarette paper. Count each 2%4”, or fraction thereof, as
new cigarette paper. Divide adjusted total by 50 and round up if there is any remainder.

Count the number of cigarette tubes, divide by 50, and round up if there is any remainder.

Count the number for each size of cigarette tube. Count each 2%4”, or fraction thereof, as one
cigarette tube. Divide adjusted total by 50 and round up if there is any remainder.

§46.202 Physical inventory requirements.

The dealer’s physical inventory must
result in a written record of:

(a) The quantity and type of each
article subject to floor stocks tax
recorded in sufficient detail to
determine the tax rate as stated in
§46.222. See the table in §46.201(c) for
the information required for each type
of article;

(b) The date and time the inventory
was taken;

(c) The name of the individual(s)
conducting the inventory and the name
of the dealer for whom the inventory
was taken; and

(d) The location where the inventory
was taken (street address, city and
State).

(Approved by the Office of Management and
Budget under control number 1513-0129)

§46.203 Record (book) inventory
requirements.

(a) The dealer may use a record (book)
inventory if the dealer has source
records that show:

(1) The quantities of receipts and
dispositions of all articles subject to
floor stocks tax;

(2) The types and quantities of articles
actually on hand as if a physical
inventory had taken place on April 1,
2009. See the table in § 46.201(c) for the
information required for each type of
article;

(3) The name and address of the
consignor and consignee. For over the
counter sales by retail dealers, the
consignee name and address is not
required;

(4) The date of receipt or disposition
of the articles; and

(5) The brand name of each product.

(b) If the dealer does not take the
inventory as of the close of business on
the last business day before April 1,
2009, the records must be reconciled as
provided in §46.201(b).

(Approved by the Office of Management and
Budget under control number 1513-0129)

§46.204 Articles in transit.

The dealer must include articles
subject to floor stocks tax that are in
transit in the inventory if the dealer
holds title to those articles. If the dealer
has transferred title to the article, the

dealer must document the title transfer
in writing. For example, the dealer may
mark the bill of lading with a written
statement that indicates the time and
place of the title transfer.

(Approved by the Office of Management and
Budget under control number 1513-0129)

§46.205 Guidelines to determine title to
articles in transit.

The dealer may use the following
guidelines to establish who holds title to
articles in transit.

(a) If State law mandates the change
in title, then no agreement or contract
between seller and buyer can alter it.

(b) In the absence of State law
governing the change of title between
seller and buyer, the Uniform
Commercial Code allows the seller and
buyer to agree when title passes.

(c) If there is no State law or
agreement between the seller and buyer,
the Uniform Commercial Code states
that title transfer depends on how the
seller ships the articles.

(1) If the shipment is free on board
(F.O.B.) destination, the title transfer
occurs when the seller completes the
physical delivery of the articles.

(2) If the shipment is free on board
(F.O.B.) shipping point, the title transfer
occurs at the time and place of
shipment, which is generally by
common carrier.

§46.206 Articles in a foreign trade zone.

If articles subject to floor stocks tax
are stored in a foreign trade zone
established under the Foreign Trade
Zone Act (the Act of June 18, 1934, 48
Stat. 998, 19 U.S.C. 81a et seq.), the
dealer is liable for the tax and must take
an inventory in accordance with
§46.207 or when either of the following
conditions apply:

(a) Internafrevenue taxes have been
determined or customs duties
liquidated, with respect to the articles
pursuant to the first proviso of section
3(a) of the Foreign Trade Zone Act; or

(b) Articles are held by a customs
officer pursuant to the second proviso of
section 3(a) of the Foreign Trade Zone
Act.

§46.207 Articles held in bond.
If the dealer is a manufacturer or an
export warehouse proprietor and holds

articles in TTB bond on April 1, 2009,
the floor stocks tax does not apply to
those articles. Likewise, if the dealer
holds articles in a customs bonded
warehouse on which tax has not been
paid or determined, the floor stocks tax
does not apply on those articles.
However, if the dealer on April 1, 2009,
holds articles in a customs bonded
warehouse or foreign trade zone on
which tax has been paid or determined
pursuant to 26 U.S.C. 5703(b)(2)(B), the
floor stocks tax applies to those articles.

§46.208 Unmerchantable articles.

Articles that the dealer holds for
return to a supplier because of some
defect are not subject to the floor stocks
tax. However, the dealer must segregate
any such unmerchantable articles and
include them in a separate section of the
inventory record. The dealer cannot
include as unmerchantable any items
that may be held because of poor market
demand or to reduce the dealer’s
inventory. If, for any reason, the tobacco
products or cigarette papers or tubes
that were determined to be
unmerchantable are not subsequently
returned or destroyed, the dealer must
file an additional floor stocks tax return
and pay tax on such products plus any
applicable penalties and interest.

(Approved by the Office of Management and
Budget under control number 1513-0129)

§46.209 Articles in vending machines.

There is no exemption for articles in
vending machines. They are subject to
the floor stocks tax and must be
included in the dealer’s inventory
record.

§46.210 Articles marked “not for sale” or
“complimentary”.

Articles marked ‘not for sale” or
“complimentary” that are part of a sale
(for example, buy two packs and get one
pack free) are subject to the floor stocks
tax and must be included in the
physical or record (book) inventory as
provided in §§46.202 or § 46.203.

Tax Liability Calculation

§46.221 Floor stocks tax rates.
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Product

Floor stocks tax rate

Small Cigars ..o
Small cigarettes .......coccevveeriiiieinee e

Large cigarettes 6% inch or less in length ......
Large cigarettes more than 6% inch in length .

SNUFE e
Chewing tobacco .........ccccceeviiiieiiiiiecneeeee

Pipe tobacco
Roll-your-own

Cigarette papers .......ccccecvevciiiieeniceic e
Cigarette tubes ........ccocvvvieiiiiiieiieee e

$48.502 per thousand.

30.83 per thousand.

64.74 per thousand.

30.83 per thousand units of length.
0.925 per pound.

0.3083 per pound.

1.7342 per pound.

23.6831 per pound.

0.0193 per 50 papers or fraction thereof
0.0386 per 50 tubes or fraction thereof.

§46.222 Determination of amount of tax
due.

After the dealer has taken the
inventory, the dealer must convert the

inventory quantities to taxable units
using the table below. For tobacco
products, round the quantities to two
decimal places. The dealer must then

apply the applicable tax rate for each
type of taxable article using the table in
§46.221 to determine the amount of tax
due.

Product

Computation

Small cigars weighing not more than 3 pounds thousand .......................
Small cigarettes weighing not more than 3 pounds thousand .................

Large cigarettes weighing more than 3 pounds thousand, measuring

672" or less in length.

Large cigarettes weighing more than 3 pounds thousand, measuring

more than 672" in length.

Snuff
Chewing tobacco ..
Pipe tobacco .........
Roll-your-own ..

Cigarette papers 62" or less in length .............

Cigarette papers more than 672" in length .......

Cigarette tubes 672" or less in length ...............

Cigarette tubes more than 6'2” in length

rate.

rette tax rate.

rette tax rate.

rette tube tax rate.

Divide number of cigars by 1,000 and multiply by the small cigar tax
Divide number of cigarettes by 1,000 and multiply by the small ciga-
Divide number of cigarettes by 1,000 and multiply by the large ciga-

Mathematically adjust the number of large cigarettes using the instruc-
tions below.* Divide the adjusted number of large cigarettes by 1,000
and multiply by the small cigarette tax rate.

Multiply the total in pounds by the snuff tax rate.

Multiply the total in pounds by the chewing tobacco tax rate.

Multiply the total in pounds by the pipe tobacco tax rate.

Multiply the total in pounds by the roll-your-own tax rate.

Divide the number of cigarette papers by 50, add 1 if there is a remain-
der, and multiply that number by the cigarette paper tax rate.

Mathematically adjust the number of cigarette papers using the instruc-
tions below.* Divide the adjusted number of cigarette papers by 50,
add 1 if there is a remainder, and multiply that number by the ciga-
rette paper tax rate.

Divide the number of cigarette tubes by 50, add 1 if there is a remain-
der, and multiply that number by the cigarette tube tax rate.

Mathematically adjust the number of cigarette tubes using the instruc-
tions below.* Divide the adjusted number of cigarette tubes by 50,
add 1 if there is a remainder, and multiply that number by the ciga-

*Large cigarettes, cigarette papers, and cigarette tubes more than 62 inch in length are counted as multiple units. Each 2% inch or fraction of
the length is counted as a separate taxable unit. For each different length of product in this category, divide the length by 2% inch and add 1 to
the result if there is a remainder. Multiply the number of cigarettes, cigarette papers, or tubes of that length by the resulting number.

§46.223 Tax credit.

The dealer is allowed a credit of up

to $500 against the total floor stocks tax.

However, controlled groups are eligible
for only one credit for the entire group.
The credit may be divided equally
among the members or apportioned in
any other manner agreeable to the
members.

Filing Requirements
§46.231

Form 5000.28T09, 2009 Floor Stocks
Tax Return—Tobacco Products and
Cigarette Papers and Tubes, is available
for printing through the TTB Web site
(http://www.tth.gov) or by mailing a
request to the Alcohol and Tobacco Tax
and Trade Bureau, National Revenue

Floor stocks tax return.

Center, 550 Main Street, Suite 8002,
Cincinnati, OH 45202-5215.

§46.232 Preparation of floor stocks tax
return.

The dealer must complete and file the
floor stocks tax return in accordance
with the instructions for the form.

§46.233 Payment of floor stocks tax.

(a) Electronic funds transfer. If the
dealer pays any other excise taxes
collected by TTB by electronic funds
transfer, then the dealer must also send
the payment for the floor stocks tax by
an electronic funds transfer. Other
dealers may voluntarily elect to pay the
floor stocks tax by electronic funds
transfer. Electronic funds transfers of
floor stocks tax must be received on or
before July 31, 2009.

(b) Check or money order. Dealers not
paying floor stocks tax by electronic
fund transfer must pay by a check or
money order sent with Form
5000.28T09.

§46.234 Tax payment deadline.

Section 701 of Public Law 111-3
specifies a tax payment deadline of
August 1, 2009. However, section
5703(b)(2)(E) of the Internal Revenue
Code requires that when a due date falls
on a Saturday, Sunday or a legal
holiday, the preceding day that is not a
Saturday, Sunday or legal holiday will
be the due date. Therefore, the floor
stocks tax is due on July 31, 2009, since
August 1, 2009, falls on a Saturday.
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§46.235 Filing requirements for multiple
locations.

The dealer may file a consolidated
return if all locations or places of
business have the same employer
identification number. The dealer also
has the option of filing a separate return
for each place of business or location.

§46.236 Articles in a warehouse.

(a) Articles warehoused at one or
more locations must be reported on the
tax return representing the location
where the articles will be offered for
sale.

(b) Articles offered for sale at several
locations must be reported on a tax
return filed by one or more of the
locations. The articles can be reported
by a single location or apportioned
among several locations.

§46.237 Controlled group member.

If the dealer is a member of a
controlled group, but has its own
employer identification number, the
dealer must file a separate floor stocks
tax return. The dealer may take the tax
credit referred to in § 46.223 if it is
apportioned to the dealer as a member
of the controlled group.

Records

§46.241 Required records.

The dealer must maintain:

(a) Inventory records;

(b) Tax computation records;

(c) Names, addresses and employer
identification numbers of all controlled
group members, if applicable;

(d) A copy of the tax return, if the
dealer filed one;

(e) A list of locations covered by the
tax return; and

(f) A copy of any alternate method or
procedure approval issued under
§46.263.

(Approved by the Office of Management and
Budget under control number 1513-0129)

§46.242 Period for maintaining records.

The dealer must maintain the
required records for a period of three
years from the due date of the tax return
or the date the return was filed,
whichever is later. However, the
appropriate TTB officer may require, in
writing, that the dealer keep these
records for an additional period of not
more than 3 years.

(Approved by the Office of Management and
Budget under control number 1513-0129)

§46.243 Articles at multiple locations.
The dealer must maintain a list of all

places where the dealer holds articles

subject to the floor stocks tax. This list

must include:
(a) Address;

(b) Name of the proprietor (if
different);

(c) The employer identification
number (if different); and

(d) Types and quantities of articles
held at each location.

(Approved by the Office of Management and
Budget under control number 1513-0129)

§46.244 Location of records.

The dealer must keep the inventory
records at the principal place of
business. All records must be made
available to an appropriate TTB officer
upon demand.

(Approved by the Office of Management and
Budget under control number 1513-0129)

§46.245 Errors in records.

If the inventory records or tax
computation records contain an error
that resulted in an overpayment of tax,
the dealer may file a claim for refund.
If the inventory or tax computation
records contain an error that resulted in
an underpayment of tax, the dealer must
file an additional tax return on which
the dealer shows and pays the
additional tax, interest and any
applicable penalties.

(Approved by the Office of Management and
Budget under control number 1513-0129)

Claims

§46.251 Payment of tax required.

Before the dealer can file a claim for
refund, the dealer must have paid the
floor stocks tax and subsequently
determined that there was an
overpayment of the tax.

§46.252 Claim based on error on return.

If the dealer overpaid tax due to an
error on the return, the dealer may file
a claim for refund. The claim must be
filed within 3 years from the date the
tax return was filed or 2 years from the
time the tax was paid, whichever is
later. The dealer’s claim must be filed
on TTB Form 2635 (5620.8). The claim
must include detailed and sufficient
evidence explaining why the dealer
believes the tax was overpaid. The claim
and supporting documentation must be
mailed or delivered to the address
shown on the form.

(Approved by the Office of Management and
Budget under control number 1513-0030)

§46.253 Destruction of articles by a
Presidentially-declared major disaster.
After the dealer has paid the floor
stocks tax, the dealer may file a claim
for refund of tax on articles lost,
rendered unmarketable, or condemned
because of a Presidentially-declared
major disaster. Subpart C of this part

prescribes the time, evidence, and
procedures for filing such a claim.

§46.254 Additional reasons for filing a
claim.

(a) Manufacturer. Subparts I and K of
part 40 of this chapter prescribe the
times, reasons and procedures for filing
other claims for refunds.

(b) Export warehouse proprietor.
Subpart G of part 44 of this chapter
prescribes the time, evidence, and
procedures for filing other claims for
refunds.

(c) Exported taxpaid. If taxpaid
articles are shipped from the United
States, the dealer may file a claim for
drawback of taxes under subpart K of
part 44 of this chapter.

(d) Importer. An importer may follow
the procedures for filing a claim as set
forth in subpart I of part 41 of this
chapter.

Alternate Methods or Procedures

§46.261 Purpose of an alternate method
or procedure.

For purposes of this subpart, an
alternate method or procedure is a
different way of meeting a requirement
imposed by this subpart. An alternate
method or procedure must be approved
in writing by TTB.

§46.262 Application.

The dealer seeking approval of an
alternate method or procedure under
this subpart must apply in writing to the
National Revenue Center, 550 Main
Street, Room 8002, Cincinnati, Ohio
45202-5215. The dealer must describe
the alternate method or procedure and
reasons the dealer wishes to use it. The
dealer cannot use the alternate method
until the dealer receives written
approval from the appropriate TTB
officer.

§46.263 Conditions for approval.

The alternate method or procedure
may be approved if it meets all of the
following conditions:

(a) There is good cause for its use;

(b) It is consistent with the purpose
and effect intended by the prescribed
method or procedure;

(c) It affords equivalent security to the
revenue;

(d) It is not contrary to any provision
of law;

(e) It will not result in an increase in
cost to the Government;

(f) It will not hinder the effective
administration of this subpart such as
delaying timely payment of taxes; and

(g) It is not a method or procedure
that relates to the payment or collection
of tax.
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§46.264 Withdrawal of an approval.

The approval will be withdrawn if
revenue is jeopardized or administration
of this subpart is hindered. The
appropriate TTB officer will give the
dealer a written notice of the
withdrawal.

TTB Authorities
§46.270 [Reserved]

§46.271 Entry, examination and
testimony.

Appropriate TTB officers, in
performing official duties, may enter
any premises to examine articles subject
to floor stocks tax. They may enter the
premises during the day or may also
enter at night if the premises are open.
Appropriate TTB officers may audit and
examine all articles, inventory records,
books, papers, or other resource data for
the purpose of ascertaining,
determining, or collecting floor stocks
tax. They may take testimony, under
oath, of any person when inquiring as
to proper payment of floor stocks taxes.

§46.272 Issuance of summons.

Appropriate TTB officers can issue
summonses when there is no referral to
the Justice Department under the
authority stated in § 70.22 of this
chapter. The summons will state a place
and time for such items or person to
appear. TTB will issue a summons to
require:

(a) Any books of account or other data
pertaining to liability for floor stocks
tax;

(b) Any person liable for the floor
stocks tax or having possession of books
of account or other data; and

(c) Any other appropriate person in
connection with the books or tax
liability.

§46.273 Refusing entry or examination.

If the dealer or another person in
charge of the premises refuses to admit
any appropriate TTB officer or prevents
any appropriate TTB officer from
examining the records or articles, the
dealer may be liable for the penalties
described in 26 U.S.C. 7342 or 7212.

§46.274 Penalties for failure to comply.

If the dealer fails to follow the
regulations set forth in this subpart, TTB
may apply applicable civil and criminal
penalties under the Internal Revenue
Code of 1986. For example, failure to
file and failure to pay penalties may be
assessed against the dealer if the dealer
does not timely file the tax return or
timely pay the taxes due. In addition,
interest under 26 U.S.C. 6621 accrues
for any underpayment of tax and on all
assessed penalties until paid.

PART 71—RULES OF PRACTICE IN
PERMIT PROCEEDINGS

m 29. The authority citation for part 71
is revised to read as follows:

Authority: 26 U.S.C. 5271, 5181, 5712,
5713, 7805, 27 U.S.C. 204.
m 30. Section 71.46 is revised to read as
follows:

§71.46 Suspension and revocation of
tobacco permits.

Whenever the appropriate TTB officer
has reason to believe that any person
has not in good faith complied with any
of the provisions of 26 U.S.C. chapter 52
or regulations issued thereunder, or has
not complied with any provision of 26
U.S.C. which involves intent to defraud,
or has violated any of the conditions of
his permit, or has failed to disclose any
material information required, or has
made any materially false statement, in
the application for his permit, or has
failed to maintain his premises in such
manner as to protect the revenue, or is,
by reason of previous or current legal
proceedings involving a felony violation
of any other provision of Federal
criminal law relating to tobacco
products, processed tobacco, cigarette
paper, or cigarette tubes, not likely to
maintain operations in compliance with
26 U.S.C. chapter 52, or has been
convicted of a felony violation of any
provision of Federal or State criminal
law relating to tobacco products,
processed tobacco, cigarette paper, or
cigarette tubes, the appropriate TTB
officer shall issue a citation for the
revocation or suspension of such
permit.

(72 Stat 1421, as amended; 26 U.S.C. 5713)

m 31. Section 71.49b is revised to read
as follows:

§71.49b Denial of application for tobacco
permit.

The appropriate TTB officer may
issue a citation for the contemplated
disapproval of an application for a
tobacco permit provided for in 26 U.S.C.
5713, if the appropriate TTB officer on
examination of the application has
reason to believe—

(a) The premises on which it is
proposed to conduct the business are
not adequate to protect the revenue;

(b) The applicant for a permit does
not meet the minimum manufacturing
and activity requirements in §40.61 of
this chapter; or

(c) The applicant (including, in the
case of a corporation, any officer,
administrator, or principal stockholder
and, in the case of a partnership, a
partner) is, by reason of his business
experience, financial standing, or trade

connections, or by reason of previous or
current legal proceedings involving a
felony violation of any other provision
of Federal criminal law relating to
tobacco products, processed tobacco,
cigarette paper, or cigarette tubes, not
likely to maintain operations in
compliance with 26 U.S.C. chapter 52,
or has been convicted of a felony
violation of any provision of Federal or
State criminal law relating to tobacco
products, processed tobacco, cigarette
paper, or cigarette tubes, or has failed to
disclose any material information
required or made any material false
statement in the application.

(72 Stat. 1421, as amended; 26 U.S.C. 5712)

Signed: March 10, 2009.
John J. Manfreda,
Administrator.
Approved: March 12, 2009.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. E9-7077 Filed 3—27-09; 11:15 am]
BILLING CODE 4810-31-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AN04
Posttraumatic Stress Disorder

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document affirms an
amendment to the Department of
Veterans Affairs (VA) adjudication
regulations regarding service connection
for posttraumatic stress disorder (PTSD)
that eliminated the requirement of
evidence corroborating occurrence of
the claimed in-service stressor in claims
in which PTSD is diagnosed in service.
This amendment is necessary to
facilitate proof of service connection in
such claims. By this amendment, we
intend to more quickly adjudicate
claims for service connection for PTSD
for these veterans.

DATES: The interim final rule became
effective on October 29, 2008, and is
applicable to claims pending before VA
on the effective date of that rule, as well
as to claims filed after that date.

FOR FURTHER INFORMATION CONTACT:
Maya Ferrandino, Regulations Staff
(211D), Compensation and Pension
Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (727) 319-5847.
(This is not a toll-free number.)



14492

Federal Register/Vol. 74, No. 60/Tuesday, March 31, 2009/Rules and Regulations

SUPPLEMENTARY INFORMATION: On
October 29, 2008, at 73 FR 64208, VA
published an interim final rule
amending 38 CFR 3.304(f) to relax the
requirement for establishing service
connection for PTSD that was diagnosed
in service. We added a new paragraph
to provide that, if the evidence shows
that a veteran’s PTSD was diagnosed
during service and the claimed stressor
is related to that service, in the absence
of clear and convincing evidence to the
contrary, and provided that the claimed
stressor is consistent with the
circumstances, conditions, or hardships
of the veteran’s service, the veteran’s lay
testimony alone may establish the
occurrence of the claimed in-service
stressor.

We provided a 30-day comment
period that ended November 28, 2008.
We received one comment. The
commenter supported the relaxed
standards for providing benefits for
veterans who were diagnosed with
PTSD while in service, but objected to
requiring a veteran to show a stressor
consistent with the circumstances,
conditions, or hardships of the veteran’s
service. The commenter felt that the
requirement was especially troublesome
in a theater of combat such as Iraq
where combat is experienced by troops
with varying military occupational
specialties and who, because of the
circumstances of their service, may not
be able to corroborate or establish the
circumstances or conditions of their
stressors.

We make no change based on this
comment. The language to which the
commenter objects is mandated by 38
U.S.C. 1154(a). Section 1154(a) requires
VA to include in regulations pertaining
to service connection of disabilities
provisions requiring VA to consider
“the places, types, and circumstances”
of a veteran’s service when deciding a
claim for service connection. Also, the
inclusion of that language in the
regulation makes it parallel to 38 U.S.C.
1154(b) in ensuring that the stressor
claim is plausible in light of what is
known of the veteran’s service.

VA appreciates the comment
submitted in response to the interim
final rule. Based on the rationale stated
in the interim final rule and in this
document, we now affirm as a final rule
the amendments made by the interim
final rule.

Administrative Procedure Act

This document affirms without any
changes amendments made by an
interim final rule that is already in
effect. Accordingly, we have concluded
under 5 U.S.C. 553 that there is good
cause for dispensing with a delayed

effective date based on the conclusion
that such procedure is impracticable,
unnecessary, and contrary to the public
interest.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This final rule
would not affect any small entities.
Only VA beneficiaries could be directly
affected. Therefore, pursuant to 5 U.S.C.
605(b), this final rule is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB), as any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this final rule have been
examined, and it has been determined
not to be a significant regulatory action
under Executive Order 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that

agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
year. This final rule would have no
consequential effect on State, local, and
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance
Numbers and Titles

The Catalog of Federal Domestic
Assistance program numbers and titles
for this rule are 64.109, Veterans
Compensation for Service-Connected
Disability and 64.110, Veterans
Dependency and Indemnity
Compensation for Service-Connected
Death.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Radioactive
materials, Veterans, Vietnam.

Approved: March 23, 2009.

John R. Gingrich,
Chief of Staff, Department of Veterans Affairs.

Part 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

The interim final rule amending 38
CFR Part 3 that was published at 73 FR
64208 on October 29, 2008, is adopted
as a final rule without change.

[FR Doc. E9—7229 Filed 3—-30-09; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION
48 CFR Part 52

[FAC 2005-31; FAR Case 2006—-032;
Item I; Docket 2007-0002; Sequence 11]

RIN 9000—-AK78
Federal Acquisition Regulation; FAR

Case 2006—032, Small Business Size
Rerepresentation

Correction

In rule document E9-5871 beginning
on page 11821 in the issue of Thursday,
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March 19, 2009 make the following
corrections:

52.212-5 [Corrected]

1. On page 11825, in the third
column, in 52.212-5, in the clause,

“CONTRACT TERMS AND
CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR
EXECUTIVE ORDERS—COMMERCIAL
ITEMS (MAR 2009)”

should read

“CONTRACT TERMS AND
CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR
EXECUTIVE ORDERS—COMMERCIAL
ITEMS (APR 2009)”.

2. In the same clause, in the same
section, paragraph (b)(16) is printed to
read as set forth below:

(b] * % %

(16) 52.219-28, Post Award Small Business
Program Rerepresentation (APR 2009) (15
U.S.C. 632(a)(2)).

52.219-28 [Corrected]

3. On page 11825, in the third
column, in 52.219-28, in the clause,

“POST-AWARD SMALL BUSINESS
PROGRAM REREPRESENTATION
(MAR 2009)”

should read

“POST-AWARD SMALL BUSINESS
PROGRAM REREPRESENTATION (APR
2009)”.

[FR Doc. Z9-5871 Filed 3—-30-09; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0810141351-9087-02]
RIN 0648-X011

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closures and
openings.

SUMMARY: NMFS is announcing the
opening and closing dates of the
Amendment 80 cooperative’s Atka
mackerel directed fishery within the
harvest limit area (HLA) in Statistical

Areas 542 and 543 (Area 542 and Area
543), and the opening and closing dates
of the BSAI Trawl Limited Access Atka
mackerel directed fishery within the
harvest limit area (HLA) in Statistical
Area 542 . This action is necessary to
fully use the 2009 A season HLA limits
of Atka mackerel in Areas 542 and 543
of the Bering Sea and Aleutian Islands
management area (BSAI).

DATES: The directed fishery in the HLA
for Area 542 by the Amendment 80
cooperative vessels authorized to
participate in the first HLA fishery in
Area 542, opens effective 1200 hrs,
A.l.t., March 27, 2009, through 1200 hrs,
A.lt., April 6, 2009.

The directed fishery in the HLA for
Area 542 by the Amendment 80
cooperative vessels authorized to
participate in the second HLA fishery in
area 542, opens effective 1200 hrs, A.lL.t.,
April 7, 2009, through 1200 hrs, A.lLt.,
April 15, 2009.

The directed fishery in the HLA for
Area 542 by the BSAI Trawl Limited
Access vessels authorized to participate
in the first HLA fishery in Area 542,
opens effective 1200 hrs, A.l.t., March
27, 2009, through 1200 hrs, A.L.t., April
6, 2009.

The directed fishery in the HLA for
Area 543 by the Amendment 80
cooperative vessels authorized to
participate in the first HLA fishery in
Area 543, opens effective 1200 hrs,
A.l.t., March 27, 2009, through 1200 hrs,
Alt., April 6, 2009.

Comments must be received at the
following address no later than 4:30
p-m., A.lLt., April 10, 2009.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by “RIN 0648—
X011,” by any one of the following
methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov.

e Mail: P. O. Box 21668, Juneau, AK
99802.

e Fax: (907) 586—7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record and will generally be
posted to http://www.regulations.gov
without change. All Personal Identifying
Information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Enter “N/A” in the required
fields, if you wish to remain
anonymous. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
portable document file (pdf) formats
only.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson—Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

In accordance with the final 2009 and
2010 harvest specifications for
groundfish in the BSAI (74 FR 7359,
February 17, 2009) the HLA limit of the
A season allowance of the 2009 TAC for
Atka mackerel in Area 542 is 3,314
metric tons (mt) and in Area 543 is
1,739 mt for the Amendment 80
cooperative. For BSAI trawl Limited
Access in Area 542, the HLA limit of the
A season allowance of the 2009 TAC for
Atka mackerel is 348 mt. NMFS
previously announced the opening and
closing dates of the first and second
directed fisheries within the HLA in
Statistical Areas 542 and 543 (74 FR
5625, January 30, 2009) and (74 FR
8216, February 24, 2009). NMFS has
determined that approximately 1,111 mt
of Atka mackerel remain in the A season
HLA limit in Area 542 and
approximately 1,726 mt of Atka
mackerel remain in the A season HLA
limit in Area 543 for vessels
participating in the Amendment 80
cooperative. NMFS has also determined
that approximately 273 mt of Atka
mackerel remain in the A season HLA
limit in Area 542 for vessels
participating in the BSAI Trawl Limited
Access fishery. Therefore, in accordance
with §679.25(a)(1)(i), (a)(2)(i)(C) and
(a)(2)(iii)(D), and to fully utilize the A
season HLA limits of Atka mackerel in
Areas 542 and 543, NMFS is terminating
the previous closures and is opening
directed fishing for Atka mackerel in the
HLA of Areas 542 and 543 for
Amendment 80 cooperative vessels
authorized to participate in the first
HLA fishery in Areas 542 and 543.
NMFS is also terminating the previous
closure and is opening directed fishing
for Atka mackerel in the HLA of Area
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542 for BSAI Trawl Limited Access
vessels authorized to participate in the
first HLA fishery in Area 542. In
accordance with §679.20(a)(8)(iii)(E),
the Regional Administrator has
established the closure dates of the Atka
mackerel directed fishery in the HLA for
Areas 542 and 543 based on the amount
of the harvest limit and the estimated
fishing capacity of the vessels assigned
to the fishery.

The directed fishery in the HLA for
Area 542 by the Amendment 80
cooperative vessels authorized to
participate in the first HLA fishery in
Area 542, opens effective 1200 hrs,
A.l.t., March 27, 2009. The HLA fishery
in Area 542 will remain open until 1200
hrs, A.Lt., April 6, 2009.

The directed fishery in the HLA for
Area 542 by the Amendment 80
cooperative vessels authorized to
participate in the second HLA fishery in
Area 542, opens effective 1200 hrs,
A.l.t., April 7, 2009. The HLA fishery in
Area 542 will remain open until 1200
hrs, A.lt., April 15, 2009.

The directed fishery in the HLA for
Area 542 by the BSAI Trawl Limited
Access vessels authorized to participate

in the first HLA fishery in Area 542,
opens effective 1200 hrs, A.l.t., March
27, 2009. The HLA fishery in Area 542
will remain open until 1200 hrs, A.Lt.,
April 6, 2009.

The directed fishery in the HLA for
Area 543 by the Amendment 80
cooperative vessels authorized to
participate in the first HLA fishery in
area 543, opens effective 1200 hrs, A.l.t.,
March 27, 2009. The HLA fishery in
Area 543 will remain open until 1200
hrs, A.l.t., April 6, 2009.

After the effective dates of these
closures, the maximum retainable
amounts at § 679.20(e) and (f) apply at
any time during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is

impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening and closing of the
fishery for the HLA limit established for
Areas 542 and 543 pursuant to the 2009
Atka mackerel TAC. NMFS was unable
to publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of March 23, 2009. The AA
also finds good cause to waive the 30-
day delay in the effective date of this
action under 5 U.S.C. 553(d)(3). Under
§679.25(c)(2), interested persons are
invited to submit written comments on
this action to the above address until
April 10, 2009.

This action is required by § 679.20
and § 679.25 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 25, 2009.

Alan D. Risenhoover

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. E9-7178 Filed 3—-26-09; 4:15 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 55 and 81

[Docket No. 00-108-7]

RIN 0579-AB35

Chronic Wasting Disease Herd
Certification Program and Interstate

Movement of Farmed or Captive Deer,
Elk, and Moose

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing further
amendments that would establish a herd
certification program to eliminate
chronic wasting disease from farmed or
captive cervids in the United States.
Under the 2006 Chronic Wasting
Disease (CWD) rule, participating deer,
elk, and moose herds would have to
follow CWD Herd Certification Program
requirements for animal identification,
testing, herd management, and
movement of animals into and from
herds. This document proposes
additional changes to the program
regarding recognition of State bans on
the entry of farmed or captive cervids
for reasons unrelated to CWD, the
number of years an animal must be
monitored for CWD before it may move
interstate, interstate movement of
cervids that originated from herds in
proximity to a CWD outbreak, herd
inventory procedures, and several other
matters. These actions are intended to
help eliminate CWD from the farmed or
captive cervid herds in the United
States.

DATES: We will consider all comments
that we receive on or before June 1,
2009.

ADDRESSES: You may submit comments
by either of the following methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/

main?main=DocketDetail&d=APHIS-
2006-0118 to submit or view comments
and to view supporting and related
materials available electronically.

e Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. 00-108-7, Regulatory
Analysis and Development, PPD,
APHIS, Station 3A—-03.8, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 00-108-7.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Dean E. Goeldner, Senior Staff
Veterinarian, Ruminant Health
Programs, VS, APHIS, 4700 River Road
Unit 43, Riverdale, MD 20737-1231;
(301) 734—4916.

SUPPLEMENTARY INFORMATION:

Background

Chronic wasting disease (CWD) is a
transmissible spongiform
encephalopathy (TSE) of cervids
(members of Cervidae, the deer family)
that, as of October, 2008, has been found
only in wild and captive animals in
North America and in captive animals
in the Republic of Korea. First
recognized as a clinical “wasting”
syndrome in 1967, the disease is
typified by chronic weight loss leading
to death. There is no known
relationship between CWD and any
other TSE of animals or people. Species
known to be susceptible to CWD via
natural routes of transmission include
Rocky Mountain elk, mule deer, white-
tailed deer, black-tailed deer, and
moose.

In the United States, CWD has been
confirmed in free-ranging deer and elk
in Colorado, Illinois, Kansas, Nebraska,
New Mexico, New York, South Dakota,
Utah, West Virginia, Wisconsin, and
Wyoming, and, as of October 2008, in 32

farmed elk herds and 11 farmed or
captive white-tailed deer herds in
Colorado, Kansas, Michigan, Minnesota,
Montana, Nebraska, New York,
Oklahoma, South Dakota, and
Wisconsin. The disease was first
detected in U.S. farmed elk in 1997. It
was also diagnosed in a wild moose in
Colorado in 2005.

Under the Animal Health Protection
Act (7 U.S.C. 8301 et seq.), the Secretary
of Agriculture has the authority to issue
orders and promulgate regulations to
prevent the introduction into the United
States and the dissemination within the
United States of any pest or disease of
livestock. The Animal and Plant Health
Inspection Service’s (APHIS’)
regulations in 9 CFR subchapter B
govern cooperative programs to control
and eradicate communicable diseases of
livestock.

On July 21, 2006, we published a final
rule in the Federal Register (71 FR
41682, Docket No. 00-108-3; “the CWD
final rule”) amending 9 CFR subchapter
B by establishing regulations in part 55
for a Chronic Wasting Disease Herd
Certification Program to help eliminate
chronic wasting disease (CWD) from the
farmed or captive cervid herds in the
United States. Under that rule, owners
of deer, elk, and moose herds who
choose to participate would have to
follow the program requirements of a
cooperative State-Federal program for
animal identification, testing, herd
management, and movement of animals
into and from herds. The CWD final rule
also amended 9 CFR subchapter C by
establishing a new part 81 containing
interstate movement requirements to
prevent the spread of CWD.

After publication of the CWD final
rule, but before its effective date, APHIS
received three petitions requesting
reconsideration of several requirements
of the rule. On September 8, 2006, we
published a notice in the Federal
Register (71 FR 52983, Docket No. 00—
108-4) that delayed the effective date of
the CWD final rule while APHIS
considered those petitions. On
November 3, 2006, we published
another notice in the Federal Register
(71 FR 64650-64651, Docket No. 00—
108-5) that described the nature of the
petitions and made the petitions
available for public review and
comment, with a comment period
closing date of December 4, 2006. We
subsequently extended that comment
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period until January 3, 2007, in a
Federal Register notice published on
November 21, 2006 (71 FR 67313,
Docket No. 00-108-6).

We received 77 comments by that
date. They were from cervid producer
associations, individual cervid
producers, State animal health agencies,
State wildlife agencies, and others.

We have carefully considered the
merits of the petitions and of the public
comments received in response to them.
We believe that the petitioners and
commenters identified several areas
where the CWD final rule could be more
effective or less burdensome, and we
believe the CWD final rule could be
improved by making several changes to
its requirements. We are therefore
proposing certain changes to the CWD
final rule, described below. We plan to
withdraw the 2006 CWD final rule
published on July 21, 2006 and issue a
revised final rule based on this proposal
and on the CWD final rule, after
evaluating public comments on this
proposal.

Reconciling Federal and State
Requirements for the Interstate
Movement of Captive Cervids

One goal of the CWD final rule was
to provide a consistent, nationwide
standard for the interstate movement of
cervids, when such animals are allowed
to move in interstate commerce. For that
reason, the CWD final rule provided a
single set of CWD requirements to
follow when moving cervids interstate.
These requirements, developed with
input from States and producers, were
meant to standardize a variety of
differing CWD requirements and
restrictions imposed by States that
regulate the entry of cervids from other
States. For example, different States
have different requirements for how
long a cervid must have been in a herd
subject to CWD monitoring in order to
move, and different requirements for the
type of animal identification required
for cervids moving interstate.

APHIS continues to believe that the
Federal CWD regulations should
provide a consistent, nationwide set of
requirements designed to address CWD
risk for cervids that move interstate.
Where the Federal CWD final rule
establishes a standard for a particular
aspect of interstate movement of
cervids—identification requirements,
for example—the requirement in the
Federal CWD final rule will preempt
any inconsistent State requirement.
However, as the petitions and several
comments on the petitions stated, the
CWD final rule did not clearly resolve
the issue of whether a State has
authority to ban the movement of any

farmed or captive cervids into the State
due to reasons other than CWD risks.

APHIS has sought and received
further information from States on the
nature of their State CWD regulations
and the reasons States have determined
such requirements to be necessary. In
States that allow farmed or captive
cervids from other States to enter under
restrictions, rather than prohibiting their
entry entirely, we found that the
purpose of the CWD restrictions and the
methods they employed were similar to
the purpose and methods of the CWD
final rule. In almost all cases, we believe
that the requirements in the Federal-
State cooperative CWD final rule will
achieve the State goal of allowing
interstate movement of farmed or
captive cervids under conditions
sufficient to prevent the spread of CWD.
In one case, discussed in the next
section of this document titled
“Monitoring Period Required to Move
Cervids Interstate,” we believe the
“monitoring period” requirement
currently employed by some States is
superior to the requirement in the CWD
final rule, and accordingly we propose
to revise the CWD final rule with
respect to the length of time a farmed or
captive cervid moved interstate must
have spent in an approved CWD herd
certification program, and thus the
length of time it has been subject to
monitoring for CWD and other herd
requirements.

However, in the course of considering
the petitions and comments on them,
APHIS has found that a number of
States prohibit the entry of farmed or
captive cervids for a variety of reasons,
and to control a variety of risks, which
are unrelated to CWD. State-imposed
bans on the movement of cervids that
are unrelated to CWD risks will not be
affected by the CWD final rule. While
Federal CWD requirements preempt
State CWD requirements when interstate
movement of cervids is allowed, we do
not believe it is necessary to preempt
State laws or regulations that prohibit
the entry of farmed or captive cervids
for other reasons when States have
articulated sound reasons for such bans.
This would include a State that bans
entry of cervids because the State does
not have or is phasing out a farmed or
captive cervid industry and States that
impose restrictions to address diseases
for which APHIS does not prohibit or
restrict interstate movement.

Some States that ban the entry of
farmed or captive cervids have cited
concerns about the potential spread of
CWD, brucellosis, and tuberculosis as
one reason for the bans. This is not, in
the agency’s view, a persuasive reason
to maintain a ban, because Federal

regulations? are specifically designed to
allow the interstate movement of
cervids without disseminating these
diseases. We believe that the proposed
Federal CWD requirements would be
effective and, if finalized, would
preempt conflicting State requirements.
However, States also cite other reasons
for their bans on the entry of farmed or
captive cervids, such as risks from a
number of diseases and parasites
associated with cervids. Excluding
examples for which there are already
mandatory Federal testing or interstate
movement requirements, the diseases
and parasites that support the need for
a ban in some States include epizootic
hemorrhagic disease/bluetongue,
Johne’s disease, malignant catarrhal
fever, and the meningeal worm
(Parelaphostrongylus tenuis). States also
base cervid bans on concerns that
farmed or captive cervids could contain
undesirable gene sequences that could
be introduced into wild cervid
populations if the cervids escape
captivity. These States noted that
maintaining the genetic purity of their
native elk and deer populations was
important to sportsmen and natural
resource interests. More generally,
States with bans cited concerns that
escaped farmed or captive cervids
would compete with wild populations
for food and habitat. Some States also
cited laws making it illegal to hold in
captivity certain species or breeds of
cervids covered by the CWD final rule.
Some States imposed a ban partly to
discourage high-fence trophy hunting
operations that depend on continual
restocking from out-of State sources.
Finally, some States cited
environmental concerns, including
ecosystem degradation resulting from
cervids maintained in captivity or
escaped cervids.

APHIS has concluded that many of
the above concerns are substantive and
that we should propose a way to
accommodate State interests in these
areas. APHIS believes that we can best
address the concerns of States that have
imposed a ban on the entry of farmed
or captive cervids for reasons unrelated
to CWD by changing the CWD final rule
to recognize such a ban for those States.
Therefore, we propose to add a new
§ 81.5 to the CWD final rule to clarify
that state laws and regulations
prohibiting the entry of farmed or
captive cervids for reasons unrelated to
CWD are not preempted by this part.

1For interstate movement requirements for
cervids and other animals with respect to these
diseases, see 9 CFR part 77 for tuberculosis, 9 CFR
part 78 for brucellosis, and 9 CFR part 81 for CWD.
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Monitoring Period Required To Move
Cervids Interstate

Under the CWD final rule, during its
first year of implementation, cervids
would be allowed to move interstate if
they have been in an approved CWD
Herd Certification program, and thus
subject to monitoring for CWD and other
requirements, for at least 1 year. The
CWD final rule increased this length-of-
time requirement in succeeding years of
implementation, so the time animals
would have had to be in a herd
certification program in order to move
interstate gradually increased to 2 years,
then 3, then 4, then 5 years. It was the
intent of the CWD final rule to provide
a consistent, nationwide standard for
the interstate movement of cervids.
Existing State laws and regulations
addressing movement of cervids vary in
the amount of time that the animals
must have been in a certification
program prior to entry, and some States
do not allow the entry of any cervids for
non-CWD-related reasons, as discussed
earlier. The gradual escalation of the
Federal standard in the CWD final rule
to 5 years was intended to achieve the
desired level of risk control represented
by 5 years of program participation and
disease-free surveillance and
monitoring, but to do so in a gradual
manner that would not cause
widespread economic harm to
producers by making it impossible for
some of them to move animals interstate
until 5 years after they join the CWD
Herd Certification Program.

The petitioners and many
commenters on the petitions questioned
whether the gradual approach reflected
in the rule’s Federal standard provided
adequate protection, especially during
the first 2 years of program
implementation. The petitioners and
most commenters suggested that the
available science and the known
epidemiology of CWD indicate that
animals should be monitored for CWD
for approximately 5 years before they
can be considered safe to move
interstate. Some commenters stated that
studies of the natural incubation period
in the wild are difficult to conduct and
no comprehensive studies have been
done; therefore, APHIS should not
assume that most cervids will develop
CWD within a year or two after
infection. They noted that while
animals developed signs of CWD within
1-2 years of infection in several cited
research studies, these were studies of
confined animals that were directly
infected with large quantities of the
CWD agent. This type of direct
experimental infection is known to

result in minimum incubation periods
for diseases in general.

In view of these uncertainties about
the range of incubation periods for
CWD, the commenters suggested that it
would be prudent for the CWD program
to monitor animals for 5 years before
they can be considered safe to move
interstate. The 5-year period was
suggested because it is the period that
most researchers and State CWD
programs agree is a reasonable outer
boundary for the incubation period for
CWD.

In addition, comments on the
petitions revealed that most State
governments and industry
representatives agree that many cervid
producers who rely on moving animals
interstate for the success of their
businesses have already participated in
a State CWD herd certification and
monitoring program for 5 years or
longer, would not be adversely affected
by the adoption of a 5-year standard,
and believe a 5-year standard would
provide better protection against the
spread of CWD than a lesser monitoring
standard.

After considering comments, APHIS
has concluded that the CWD program
would be enhanced by requiring that
farmed or captive cervid herds must
have been monitored for at least 5 years
before animals from such herds may be
moved interstate. The CWD final rule
discussed why it is important to
consider possible exposure to CWD up
to 5 years in the past when evaluating
the CWD risk of a herd. The CWD final
rule would have required 5 years of
monitoring for a herd to reach the
Certified level in the CWD program,
although it would have established a
gradually increasing timetable that, in
early years of program implementation,
would have allowed interstate
movement of animals from herds with
as little as 1 year of monitoring. We now
believe that CWD incubation periods
have not been sufficiently studied to
justify using shorter monitoring periods
initially and “ramping up” the
monitoring requirement over time. Also,
upon reexamining several research
reports, we believe that they support the
conclusion that natural incubation
periods may last up to 5 years in enough
cases to warrant revising the CWD
program as designed in the CWD final
rule. For example, the CWD final rule
referred to a study 2 at the Colorado
Division of Wildlife, Foothills Wildlife
Research facility, which found that for
a studied group of elk that were

2Miller et al., 1998. Epidemiology of Chronic
Wasting Disease in Captive Rocky Mountain Elk,
Journal of Wildlife Diseases, 34:532-538.

naturally exposed to CWD in a
contaminated environment, the average
incubation time was 26 months and the
incubation times ranged from 18 to 36
months. After the study ended, in the
same group of elk held in the same
pens, there was a case of CWD in an
individual animal that occurred 5 years
after the last CWD death in the herd.3
This could have been the result of a
later environmental exposure, or it
could represent a 5-year incubation
period.

Further supporting the points made
by the commenters, in other
pathogenesis studies in mule deer and
elk at the University of Wyoming,* high
dose oral inoculation in mule deer
produced an incubation period range of
15 months to over 25 months, with an
average of 23 months. The researchers
acknowledged that experimental
infection (single-dose oral exposure to
brain material) probably underestimates
natural incubation times, as it is likely
that greater exposure results in shorter
duration of incubation. This supports
the conclusion that incubation times for
experimental infections most likely
represent the range of minimum
incubation times, so regulatory risk
considerations should not be based
solely on incubation periods
demonstrated by experimental direct
inoculations.

Based on our reevaluation of
incubation studies, we believe that the
longest incubation periods for regulated
cervids will likely fall between 3 and 5
years. While a CWD program with a 3-
year monitoring period might catch a
large majority of infected animals, it
appears that there would be enough
animals that would become infected
after a 4- or 5-year incubation period
that a 3-year monitoring period would
allow continued spread of CWD and
reduce the effectiveness of the program.

Therefore, we are proposing to
remove the gradual-escalation approach
from the CWD final rule and replace it
with a requirement that farmed or
captive cervids moved interstate must
be from herds that have had at least 5
years’ monitoring for CWD (i.e., herds
that have achieved “Certified” status in
the certification program). This
requirement is based on our
interpretation of currently available
research, and we may propose to modify
it in the future if additional research
provides a basis for doing so. This
change would affect the requirements

3 Miller, personal communication.

4Williams et al. 2002. Chronic Wasting Disease
of Deer and Elk: A Review With Recommendations
for Management. Journal of Wildlife Management
66(3): 551-563.
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for cervids moved interstate for non-
slaughter purposes on the basis of their
participation in the certification
program; it would not affect the
movement of cervids to slaughter.5

To make this change, we propose to
amend paragraph (a) of §81.3 as
published at 71 FR 41706, which deals
with interstate movement of animals
from cervid herds that are enrolled in
the CWD Herd Certification Program
and are eligible for a certification status
level based on the length of time they
have successfully met program
standards. We propose to amend this
paragraph to state that the farmed or
captive cervid must be enrolled in the
CWD Herd Certification Program in a
herd that has achieved Certified status,
and must be accompanied by a
certificate that states this and that also
identifies the herd of origin and states
that the animal does not show clinical
signs associated with CWD.6

The change to the certificate
requirement to indicate that the animal
does not show clinical signs associated
with CWD replaces a required statement
that the animal is not a CWD-positive,
CWD-exposed, or CWD-suspect animal.
Requiring that the certificate state that
the animal does not show clinical signs
associated with CWD would be
consistent with the information that can
be obtained from an examination and
with other interstate animal movement
regulations. To complement this change,
we would also remove the definitions of
the terms CWD-positive animal, CWD-
exposed animal, and CWD-suspect
animal from § 81.1, because these terms
would no longer be used in part 81.

Proximity of Herd of Origin to CWD
Occurrences and CWD History of an
Animal’s Herd

Some commenters also raised the
concern that the CWD final rule would
disrupt State program efforts to provide
an additional level of protection against
the spread of CWD by prohibiting entry
of farmed or captive cervids from those
areas where CWD has been detected.
Several States currently implement such
policies in various forms. The form of
the State requirement is usually to list
either counties, regions within a State,
or entire States where CWD has been

5 The final rule allows farmed or captive deer, elk,
or moose to be moved to slaughter regardless of
whether or not their herds are enrolled in the
certification program, or, if enrolled in the program,
regardless of their status relative to movement
requirements, if they have two forms of animal
identification and are accompanied by a certificate
issued in accordance with § 81.4.

6 Later in this document, we also propose a
change that would redesignate this paragraph (a) as
paragraph (b).

detected and ban entry of cervids from
the listed areas.

We believe this is a useful risk
reduction approach for States that wish
to add another level of protection to the
requirements in the CWD final rule.
However, not all States believe they
need the additional risk reduction. Also,
although all the States that use this
method agree that its purpose is to
prohibit entry of cervids from areas in
proximity to occurrences of CWD, there
is substantial variation in the details of
such requirements for different States.

Therefore, we propose to change the
CWD final rule to allow States to elect
not to receive farmed or captive cervids
from areas in proximity to occurrences
of CWD in wild cervids. We also
propose to establish a single Federal
standard for such proximity in order to
make the standard consistent among all
States with such restrictions. We
propose to do this by (1) establishing a
list of States that do not accept entry of
farmed or captive cervids from herds of
origin in proximity to CWD occurrences
in wild cervids and (2) changing the
certificate requirement for interstate
movement of farmed or captive cervids
to document when animals are from
herds that are in proximity to CWD
occurrences in wild cervids.

Section 81.3(a)(2) of the CWD final
rule requires that farmed or captive
cervids that are moved interstate based
on their participation in the CWD Herd
Certification Program must be
accompanied by a certificate issued by
a State or Federal official or an
accredited veterinarian. The certificate
must contain information to help
identify the animals and document their
status in the certification program. The
contents required for a certificate are set
out in § 81.4 as published at 71 FR
41706.

To be consistent with the change
discussed above that animals moved
interstate must be from herds with
Certified status, we propose to change
the references in § 81.4 to herds
“participating in the CWD Herd
Certification Program” to instead refer
to herds ‘““that have achieved Certified
status in the CWD Herd Certification
Program.” We also propose to add the
following requirements to this
paragraph:

o The certificate would have to
include a statement by the issuing
accredited veterinarian, State
veterinarian, or Federal veterinarian that
the animals are not from farmed or
captive herds where CWD has been
diagnosed within the past 5 years or
epidemiologically linked to herds where
CWD has been diagnosed within the
past 5 years.

The proposal to have a time limit of
5 years when considering CWD
infection or epidemiological linkage is
based on the same evidence cited in the
CWD final rule and in this proposal to
support the requirement for 5 years of
monitoring before a cervid may be
moved interstate. That decision was
based on several factors, including the
probable maximum incubation time for
CWD and timespans realistically needed
for reporting and evaluation of CWD
occurrences.

¢ The certificate would have to also
include a statement by the issuing
accredited veterinarian, State
veterinarian, or Federal veterinarian as
to whether or not the animals’ premises
are within 25 miles (40 km) of a
federally or State-identified case of
CWD in wild deer, elk, or moose, or
within 25 miles (40 km) of an area
where CWD has become established in
wild deer, elk, or moose, as defined by
APHIS and the State.

We believe that this proposed
requirement provides a reasonable
standard that can be consistently
applied and that provides the level of
additional risk reduction that meets or
exceeds that of similar current State
requirements. The proposal to set the
limits of proximity to CWD cases in the
wild at 25 miles (40 km) is consistent
with proximity guidelines used in some
State CWD programs applicable to both
captive and wild cervids, and is also
consistent with the current international
practice of several countries for
importing and exporting elk. For
example, the Quebec Department of
Agriculture, Fisheries and Food requires
a statement on certificates
accompanying elk imported into Quebec
that they are from a farm that “is located
more than 40 km from an enterprise
with an epidemiological link to a case
of CWD.” The United States regulations
for importing elk from Canada call for
a similar statement.”

In addition to adding this proximity
certification for moving farmed or
captive cervids interstate, we propose to
establish a list of States that do not
accept entry of farmed or captive
cervids from areas in proximity to CWD
occurrences. This list, called ““States
That Limit Cervid Entry Based on
Proximity to CWD Occurrences,” would
be maintained and revised by APHIS,
and would be made available by APHIS
on its Web site and by mail upon

7In “Protocol Respecting The Importation Of
Cervids From Other Provinces Or Countries Into
Quebec Under The Animal Health Protection Act
(R.S.Q., c. P-42)” and “Protocol For the Importation
of Farmed Cervids From Canada,” USDA, APHIS,
Veterinary Services, National Center for Import and
Export.
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request. The initial list would include
all States that currently have State laws
or regulations that ban entry of farmed
or captive cervids from areas in
proximity to CWD occurrences in the
wild. At any time, a State could request
to be removed from the list if it changes
to allow entry of farmed or captive
cervids from areas in proximity to CWD
occurrences in the wild. Any State not
on the list could request to be added to
the list by sending the Administrator a
written request to be added and a copy
of the State law or regulation that bans
entry of farmed or captive cervids from
areas in proximity to CWD occurrences
in the wild.

This list of States, in conjunction with
the new requirement of a certification
regarding proximity, will allow State
and Federal representatives to
determine when a shipment of cervids
may not be moved to a destination State
due to proximity restrictions. To make
it clear that these new requirements
apply in two ways—animals that do not
meet them may not be moved interstate
to listed States, and animals that do
meet them must have that fact
documented in the certificate—we
propose to redesignate the current
introductory text of § 81.3 as paragraph
(a) and add the new requirements in
subparagraphs (a)(1) and (a)(2) as set out
in the proposed regulatory text of this
document.

We are proposing one more change
related to the risks associated with
maintaining a CWD herd in proximity to
known occurrences of CWD in wild
cervids. While the level of such risk is
uncertain, it appears prudent to mitigate
the risk. A number of herds have been
long established in proximity to known
occurrences of CWD in the wild; in most
cases, the herd was established before
CWD was found in wild animals in the
area. Most of these herds have
participated in State CWD programs and
are eligible for the Federal-State
cooperative CWD program. It would be
very difficult to bar such herds from
participation in the program. It would
also be unnecessary if the herds have
already effectively complied with
program requirements for some years.
However, we have determined that it
would add to the effectiveness of CWD
control if, in the future, no new herds
were established in proximity to CWD
occurrences in the wild.

Therefore, we propose to amend
§55.22(a), Participation and enrollment,
by adding a provision that an
application for participation may also be
denied if APHIS or the State determines
that the applicant’s herd was
established after the effective date of a
final rule following this proposal on a

premises within 25 miles (40 km) of a
Federally or State-identified case of
CWD in wild deer, elk, or moose, or
within 25 miles (40 km) of an area, as
defined by APHIS and the State, where
CWD has become established in wild
deer, elk or moose.

Monitoring and Surveillance of CWD in
Wild Cervids

The proposed changes discussed
above concerning proximity of herds to
known occurrences of CWD in wild
cervids would only be practical if
reliable data is available to identify
areas where CWD occurs in the wild.
States with significant wild cervid
populations currently conduct
monitoring and surveillance activities
for CWD in the wild. These activities are
often conducted by State wildlife
agencies, though some involve
agriculture agencies, and often Federal
agencies provide assistance or technical
support when resources are available to
do so. The types and extent of
surveillance for CWD in the wild vary.
The most extensive surveys rely on
testing samples submitted by hunters.
Some States also employ surveillance
methods such as harvesting and testing
a geographically targeted random
sampling of wild deer and elk, or testing
vehicle-killed cervids, to estimate CWD
distribution.

We expect States would continue
such surveillance activities. Because
several changes in this proposed rule
rely on identifying areas where CWD
occurs in the wild, we also propose to
make such continued surveillance a
requirement for a State program to
become an Approved State CWD Herd
Certification Program. Specifically, we
propose to add this requirement to the
list in § 55.23, Responsibilities of States
and enrolled herd owners, as paragraph
(a)(12).

Herd owners and Federal and State
representatives would use reports from
these monitoring and surveillance
activities to determine, for purposes of
the changes discussed above, when a
premises is “within 25 miles (40 km) of
a Federally or State-identified case of
CWD in wild deer, elk, or moose, or
within 25 miles (40 km) of an area, as
defined by APHIS and the State, where
CWD has become established in wild
deer, elk, or moose.”

Additional Changes to Responsibilities
of States and Enrolled Herd Owners
(§55.23)

We propose to make several changes
to §55.23 to clarify the responsibilities
of States and owners participating in the
cooperative Federal-State CWD

program, and to reduce the compliance
burden where it is practical to do so.

State Enforcement of Quarantines

Paragraph (a)(4) of § 55.23 requires
States to place all known CWD-positive,
CWD-exposed, and CWD-suspect
animals and herds under movement
restrictions, with movement of animals
from those herds only for destruction or
under permit. We now propose to
expand this requirement to prohibit
CWD-positive, CWD-exposed, and
CWD-suspect herds from adding
animals to the herd from outside
sources. The CWD final rule did not
include such a requirement because it
seemed unlikely that many owners
would choose to expand herds that were
under restrictions and possibly destined
for destruction. However, there have
been some cases where the owners of
CWD-positive, CWD-exposed, and
CWD-suspect herds have added new
animals. This affects the CWD
indemnity program, which makes
indemnity available for eligible animals
based on the inventory at the time the
movement restrictions are imposed. An
increase in the size of a herd under
restriction due to CWD also causes a
corresponding increase in the program
resources devoted to the herd, and in
the amount of work for Federal and
State representatives working with the
herd. For instance, if animals from
several additional herds are added to a
CWD-exposed or CWD-suspect herd that
is later found positive for CWD, those
additional herds must also be evaluated
during traceback as possible sources of
CWD. Also, increasing the herd size
potentially increases the total number of
infected animals, and the risk of CWD
spread (e.g., more animals means more
opportunities for an animal to escape
confinement).

To address this problem, we propose
to change §55.23(a)(4) to specifically
state that no movement of animals into
CWD-positive, CWD-exposed, and
CWD-suspect herds is allowed.

Herd Inventory Procedures

We are also proposing to make
changes to § 55.23 to address issues
concerning the practicality and the
burden on owners associated with
paragraph (b)(4), which describes herd
recordkeeping and annual inventory
requirements.

Section 55.23(b)(4) of the CWD final
rule requires owners to maintain herd
records that include a complete
inventory of animals, the age and sex of
each animal, the date of acquisition and
source of each animal that was not born
into the herd, the date of disposal and
destination of each animal, and all
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individual identification numbers (from
tags, tattoos, electronic implants, etc.)
associated with each animal. We do not
propose to change this requirement.
However, we do propose to change
other requirements in this paragraph,
which currently state that the owner
must allow an APHIS employee or State
representative access to the premises
and herd to conduct an annual physical
herd inventory to reconcile animals and
identifications with the records
maintained by the owner. The CWD
final rule currently requires that the
owner, when this physical inventory
occurs, must assemble, restrain, and
present the entire herd for inspection
under conditions where the APHIS or
State official can safely read all
identification on the animals. The
owner would be responsible for all costs
incurred to present the animals for
inspection.

Several commenters noted that it was
unclear whether an actual physical
inventory of assembled animals was
required each year, or only ‘“upon
request.” They also suggested that a
physical inventory would impose a
considerable burden if conducted on an
annual basis. The CWD final rule
estimated that for a herd of 50 elk, the
annual physical inventory cost would
be approximately $1,000, including
veterinary fees of approximately $500
and hired labor costs of approximately
$500. This cost could be significantly
higher in some cases; for example, labor
costs for skilled cervid handlers are
higher in some areas, and the physical
assembly and restraint could cause
injury to some cervids, with further
costs to the owner for subsequent
veterinary care or loss of the animal.

We agree that the CWD final rule
language is unclear on the requirement
for physical inventories. Our intention
is to conduct an actual physical
inventory of assembled animals when
an APHIS employee or State
representative finds it to be needed for
program purposes. We propose that a
physical assembly would be required at
the time a herd is enrolled in the
Federal-State cooperative CWD
program, in order to provide a reliable
baseline record for the herd’s
participation. After this initial physical
assembly for inventory purposes, further
physical inventories would be
scheduled when the APHIS employee or
State representative finds it necessary to
verify herd compliance with program
standards — for example, if there has
been significant movement of animals
into or from the herd, or if other
conditions warrant a physical inventory
to confirm the herd records. Physical
inventories would usually be several

years apart, and would never be ordered
more than once per year, unless we
determine that more frequent
inventories are needed based on
indications that the herd may not be in
compliance with CWD Herd
Certification Program requirements.

However, some type of herd inventory
would be performed annually. When the
inventory does not include physical
assembly of the entire herd, it would
include, at a minimum, review of all
owner records documenting animal
identification and records of animals
added to or removed from the herd. It
would also include observation of the
herd’s unrestrained animals in a
viewable, enclosed area or space where
the inspector could reconcile all visible
identification devices with prior records
and check for any obvious
inconsistencies between the number,
age, and gender of animals observed and
the animals documented in the owner
records. During such inventories, the
owner and the person performing the
inventory would work together to
resolve any discrepancies to the
satisfaction of the person performing the
inventory.

This proposed change should also
make it possible in many cases to plan
the timing of a physical assembly of a
herd for inventory so that it is
coordinated with cervid testing for
brucellosis and tuberculosis. Such
testing occurs for cervid herds
participating in the cooperative State—
Federal Cervid Brucellosis Program or
Cervid Tuberculosis Program. The
Uniform Methods and Rules for these
programs describe when such herds
must be assembled and tested for these
diseases. For example, to maintain a
herd’s Certified status with regard to
brucellosis, or its Accredited status with
regard to tuberculosis, the herd must be
retested for the relevant disease every 21
to 27 months under current brucellosis
and tuberculosis regulations. This
timetable may change in the future. We
expect that, in many cases, when a
cervid herd participates in the CWD
program and one or both of the
tuberculosis and brucellosis programs,
any required physical assembly of the
herd can be planned so that during a
single assembly, requirements for all of
the programs can be met. For example,
the initial physical assembly would
serve to establish and confirm the
required inventory, records, and
individual animal identification
requirements for CWD, but it could also
be used to conduct testing and any other
requirements for the tuberculosis or
brucellosis programs. If the APHIS
employee or State representative later
finds it necessary to schedule another

physical assembly for inventory, it is
likely that it could be scheduled to
allow any required tuberculosis or
brucellosis testing to occur during the
assembly.

APHIS plans to develop additional
guidance in the future, after we gain
additional experience working with
herd inventories, to clarify when an
actual physical inventory of assembled
animals will be required, and to provide
more information on the different
activities involved in the different levels
of a physical inventory of assembled
animals. When developed, such
guidance will be made available in the
CWD program Uniform Methods and
Rules or in other program guides.
Readers should also note that in
addition to Federal regulations
concerning inventory requirements,
individual States may have
requirements in this area in State law or
regulations.

In §55.23(b)(4) on page 41704 of the
final rule, we also inadvertently omitted
accredited veterinarians as one of the
types of officials authorized to conduct
the herd inventory. Since accredited
veterinarians play an important role in
implementing the CWD program, we
propose to change this reference to also
allow access to the premises by an
accredited veterinarian who has been
designated to conduct an inventory. To
implement these changes to inventory
requirements, we propose to revise all
but the first sentence of §55.23(b)(4).

Enrollment Dates

Section 55.22(a)(1)(ii)(B) concerns
setting an enrollment date for herds that
enroll directly in the Federal CWD Herd
Certification Program, and ensuring that
the enrollment date gives some credit
for the time period during which herds
substantially met Certification Program
standards before they could enroll in the
Program. This paragraph reads, in part,
“If APHIS determines that the herd
owner has maintained the herd in a
manner that substantially meets the
conditions specified in § 55.23(b) for
herd owners, the first day that the herd
participated in such a program.
However, in such cases the enrollment
date may not be set at a date more than
2 years prior to the date that APHIS
approved enrollment of the herd.”

We propose to change that
requirement to allow APHIS to set an
enrollment date for such herds that is
up to 3 years prior to the date APHIS
actually processed and approved
enrollment. We propose this revision
because implementation of the
Certification Program has proceeded
more slowly than planned, in part due
to the need to resolve the issues
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discussed in this proposed rule. To
minimize possible losses to herd owners
who have managed their herds in
compliance with program requirements
but could not be formally enrolled
because no State CWD program was
available and the CWD final rule was
not in effect, we propose to allow up to
3 years’ credit instead of 2. Since this
rule also proposes to limit interstate
movement to cervids that have been
enrolled for 5 years and have achieved
Certified status, we expect this change
would affect a small number of herds
that become enrolled directly in the
Federal CWD program after the effective
date of a final rule. If such herds qualify
for 3 years’ credit upon enrollment,
animals from the herd could be moved
interstate approximately 2 years later if
and when the herd achieves Certified
status.

Confirmatory DNA Testing of Official
Test Samples

On page 41685 of the CWD final rule,
we responded to comments that
suggested that, after an animal tests
positive for CWD, the owner should
have the opportunity to have the
sample’s DNA matched to DNA from the
owner’s animal to prove that the correct
sample was tested. In response, we
stated, ““With regard to DNA matching
to confirm that positive samples are
indisputably associated with the correct
animal, we plan to allow such
confirmation, at the owner’s expense,
when the owner of the CWD-positive
animal requests it. DNA verification will
be possible because our instructions on
how to collect and submit tissue
samples will require submission of all
manmade identification devices on the
animal, with part of the ear or skin to
which they are attached, in a manner
that preserves the chain of custody.”

Since the CWD final rule was
published, APHIS has discussed this
issue with owners and laboratories and
has developed procedures to work with
owners who wish to order such
confirmatory DNA testing. In this NPRM
we propose to change paragraph (c)(1) of
§55.24 (71 FR 41705) of the final rule
so that such testing would be available
through the following arrangements.

At the time an owner allows tissues
samples to be collected from an animal
for official CWD testing, the owner
would be able to reserve the option for
DNA comparison testing by informing
the Federal or State representative or
accredited veterinarian who collects the
tissues. To allow for later DNA
comparison testing, the person
collecting the tissues would have to also
collect from the animal some somatic
tissue (usuall